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/76—Filed Defendant’s notice of appeal. 
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CIV. A (64) 
SUMMONS IN A CIVIL ACTION (rommeriy D.C. Perm No. ii Kev (6-495) 


nited States District Court 


FOR THE 


SOUTELAN JIbTRICT OF Mua yoRK 


Civil. ACTION FILE No. 
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j 
| 


os : ge 
+5 Civ Wot 


JoD&< 


AARS - 
MARCA) Abate nw 


Plaintiff SUMMONS 


v. 

MAURICE F. KiL¥, © 2SERiCP VancciuK GY 
TH: Bea YORK SicTRIc, i MMIGsAT ION 
ANL SATURALIZATICN .-RVLC.., UWITL. 
STATS VEPARTHIMT CY SUSTIC., 


Defendant 
To the above named Defendant 


You are hereby summoned and required to serve Upon UowAk. d. cablis 


plaintiff’s attorney.,, whose address g yegt 40th Street, Yew York, Kew york 
and 217 ark aow, Mew York, New York, resnectively, 


an answer to the complaint which is herewith served upon you, within ¢€y days after service of this 
summons upon you, exclusive of the day of service. Ii you fail to do so, judgment by default will be 


taken against you for the relief demanded in the complaint. 


a RAYON. F. BURGHAK 2 Clerk of Court. 


RETO oe vee 
eee "EP. Casth. CAN: 
Date: $|13\99, {Seal of Court] 


NOWE:—This summons is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure. 


UNITeD -TaT.: uf TRICT COURT , 


-QUTBERN JLSTRICT OF Wiw YoRK ale 


CHIN LAU, 
Plaintire : COMPLAINT 
ve. é CIV. HG, 
: ae a | 
MAURICS F. KILEY, DISTRICT WIRECTOR SN A ae 


OF THe Niw YoRK -LSTRICT, IMMIGRATION 
Ablo MATURALIZATION SERVICE, UNIT: oD 
STATLS OLPARTMLNT OF JUSTIC. 


. 


~efendant 


- arate cee 


The plaintiff through his attorneys, =WARD J, -WNI- and 


SLVAM OY GImM, alleges, 

1. Plaintife is an alien perminently admitted to the 
Uniced States for permanent residence and is a resident of the 
County, tate and Sseuthern ‘istrict of New York. 

2. @fendant is the wistrict irector of the New 
York wistrict of the United states imaigration and Naturali-ation 
@rvice, authorized by law and r@gulations of the Attorney 
General of the united States and the Comuissioner of the 
immigration and “Ssturalization -ervice to consider and grant or 
deny vetitions filed by permanent resident aliens pursuant to 
S@ction 234 of the twmigration and Nationality act of 1952 for 
preference statue for alien unmarried song and daughters pursu- 
ant to section 203 (a) (2) seeking to emigrate to the united 
-Cates, 

3. Pursuant to 28 U.S. Code Section 1331 this court 


has original Jurisdiction of this Civii action wherein the 


matter and Controversy exceed the sua of value of $19,990.09, 


exclusive of incerest and costs, and the action arises under the | 


| 
| 


United states Constitution and Laws ot the United States and 
particularly the due process clause of the Fifth Amendment of 
tne Constitution and Sections 101(b) (1) (€) and (D), 203(a) (2) 
and 204 of the immigration and Nationali Sct (8 G ections 
1101 (b) (1) (C) and (0); 1153 (a) (2): 1154(<)) and the Administrative 
procedures Act (5 U.e.c 

inciti, CHiN LAl 7:7 year old native of 
the People's Republic of China, wh- rst entered the United 
States as a iawrul ingaigrant in 196€ 
permanent resident cf the United tatec. in 1973 h 
New York City and is presently sarriec tu Kose Cheung Lau,a 
permanent resident alien. This is nintiff's first and only 
marriage and there are no children Lis marriage. 


5. 3@ginning in i947 in China plaintiff cohabited 


with for a numoer of years but dia not marry Chin Dung You. They 


have two children, a daughter, yee uheung Lau, born in China on 
Ceteber 29, 1948, and a son, Kim Kok Lau, born in China on June 

952. Beth children continue to live with plaintiff's 
mother in China. wince their birth plaintiffé has acknowledged 
his paternity of his said daughter and son and has paid for 
their caré, maintenance and support. 

€. won ‘eptember 12, i973 plaintiff filed a 

petition with defendant pursuant to section 294 of the [mmigration 
and Nationality Act and & C.F.R. part 204, tne applicable re- 
gulzctions, tor preference status for nis son, Kim Kok Lau, 
pursuant to section 203(a) (2) of the Act, preparatory to the 
son's emigration to the Ynited states to join the plaintiff, 


his father. 


a 
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7. China is and was a4 country which maintained 
no @tatistical bureaus to issue birth certificates and conse- 
quently such documents are impossible to obtain. Plaintiff 
therefore submitted to defendant plaintiff's atfidavit and 
affidavits of his first Cousin and of a woman from a n@ighboring | 
village to the Village where Plaintiff's children and hie 
family live, both affiants having known plaintiff since he was a 
child, setting forth their first hand knowledge that Kim Kok Lau | 
is plaintiff's son and is known throughout Plaintiff's village ag 
his son. In support of plaintiff's petition, plaintiff aiso 
submitted letters from hig son, Kim Kok Lau, to plaintife¢ | 
acknowledging receipt of money from plaintiff to his said son for 
Care, maintenance and Support, together with a family picture of | 
plaincifr, hla 2 children, chin yung You, taken in China in 1954, 
prior to plaintiff's emigration to thie country in 196€, 

8. Plaintiff in Support of his petition also submitted 
to defendant a letter dated July 5, 1973, to plaintiff's 


attoctney from Mya Saw Shin, senior Legal ‘pecialist, Law Library | 
Par sastercn Law Jivision of the Library of Congress (Exhibit 1 
annexed to this complaint), setting forth an snglish translation 
of Article 15 of the Marriage Law of the People's Republic of 
China promulgated on May 1, 1950 and stating the letter writer's 
legal opinion chat in China “all illegitimate children Zhave/ 

the same legal status as legitimate children“, 


9. On February 28, 1974, defendant rendered a 


decis.on and order denying plaintiff's petition for his gon 


(exhibit 2 annexed) on the grounds that the son was illegitimate | 


at birth and that no evidence had been submitted that the son 
“has been legitim ced". 

10, On plaintiff's appeal from the defendant's order 
and decision pursuant to 8 C.F.R. Section 3.1(b) (5), the Board of 
Immigration Appeals of the U.S. O@partment of Justice on 
October 23, 1974 rendered a decision and Opinion (Exhibit 3 
anneyed); (1) chat there was no evidence in the record that 
paternity “haz been legally established in compliance with 
Article 15 of the Marriage Law of the pecple's Republic of China"; 
(2) that the Foard could not construe the statute, Section 10i 
(b) (1) (0) of the Act which expressly includes within the 
Gefinition of ‘child" an illegitimate child Claiming a benefit 
through"its natural mother", as including an illegitimate child 
Claiming a benefit through ite natural father; and (3) that the 
Board jacked authority tw hold the statute unconstitutional as 
denying equai protection and due process of law to natural 
fathers and their children, 

il. Both defendant and the Beard of Inmiqration 
Appeals xefused co consider plaintiff's uncontroverted evidence 
that Kim kok Lau is his son on the ground that the statutory 
provision, .cction 191 (b) (1) (4) of the Act, extends immigration 


privileges oniy to illegitimate children of mother petitioners, 
and not to illegitimate children of father petitionerce 


/ such as the piaintiff. 


12. Under the said 4rticle 15 of che Marriage Law of 
the Peopie's kepublic of China, children born out of wedlock in 
China, including plaintiff's son, Kim Kok Lau, have the same 
rights and leyal status as children born in lawful wedlock and ate 


chiidren legitimated under the law ot the children's residence oF 


me | 
oO 


domicile within the meaning of section 101(@) (1) (c) of the 
Immigration and Nationality Act of 1952, as amended. 

13. The classification of an illegitimate child in 
seccion 101(b) (1) (0) of the act go as to confer immigration 
privileges to one seeking a benefit through its natural mother 
and excluding a child seexing such a benefit through its 
natural father is arbitrary and Capricious and enacted without | 
an overriding public necessity justifying such liscrimination, | 
and an unconstitutional denial of equal protection and due process 
of law to the natural father prohibited by the Fifth Amendment of 
the ‘3,5. Constitution. The natural father, including plaintifé, | 
is entitled to consideration and grant of this petition under | 
Section 203 and 204 of the act in the same manner as a natural 
mother in the same gituation. | 

14. The refusal by the defendant and the Board of 
Immigration Appeals to consider the plaintiff's ample, uncon- | 
troverted evidence of his fatherhood of his son, Kim Kok Lau, 
and ro make a determination of fact cf the ciaimed relationship 

\ 
of father and son constituted a denial vf due process of law 
and the anconetitutional assertion of a conclusive and irrebutable 

| 


présumption of law against plaintiff chat Kim Kok Laa is not his| 


H 


8On. 


WHLR/wPORL, plaintiff prays tor a Judgment of this 
Count: 
1. That the defendant and Board of rmnigration 
App@als = erred as a matter of law in holding that plaintiff's | 
Son was not legitimated within the meaning of Section 101 (>) 


(1) (C) of the Immigration and Mationality Act. 


2. That section 101 (b) (1) () of the Act denies 


Plaintiff equal protection and due process o£ iaw in violation 


of the Fifth Amendment of the U.S. Constitution and plaintiff 


is entitled to nave his petition unm cehait 
in the same manner as the petition of a natural mother of 
llegitimate son. 

3. That refusai of the dete 


Immigration Appeals to consider slaintif£y weOnLSove teu 
dence of his paternal relationship to nis Sui, 


make a determination of fact or the claiaed rélationahip 


constituted a denial of due proces: 


assertion of a conclusive irrebutabie eresuupticon against plain- 


tiff that Kim Kok Lau is not his con ang that defendant 
cirecte@d ¢o consider the evidence and make a factuai deter 


thereon. 


oi his son grancea 


Kim Kok Lau, 


v+ t¢aw and the unconstitutional 


Minmatiea 


“. That such other and further relief be giunted as 


the Court deens just in the premises. 


Ctd 4 a Ze 4 | 


LOWARD J. PANIS 
8 west 40th =treet 
New York, New York 


BENJAMIN GIM 
217 Park Row 
New York, New York 


Attorneys for 


8 a 
THE LIBRARY OF CONGRESS 


WASHINGTON, D.C, 2e. 


meee 


Luw Cibrary 


Far Eastern Law Division 


vury OS 1973 
Dear Mr. Gim: 


Your letter to Senator Fr 
Status of an illegitimate 
has been referred to the L 


amc Me ing the legal 
Child born in mainland Cnina in 1951 
aw Library for attention and reply. 


1Gi23 ves to the nosition 
of mat ee (Grade “phe: 2A. People's Republic 
ol China. The Marriage Law of the Peopl: s Kuyublie of China, 
promulgated by ‘the Central People's Go. :*. mer: on May 1, 1950, 
contains only one article on this subicct i S 


BEI i8 is the same ar- 
ticle cited by Meijer, whom you mention in your letter, and the 
article in its entirety reads as follows: 


ae ar eee 
2 Children born 


No person shall ve allowed to 
Oo discriminate against 


then, 
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With regard to the Maintenance of a child 
born out of wedlock, in ca ; 
the provisions of Articl 
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«TED STATES DEPARTMENT OF JUSTI. 


< - Immigration and Naturalization Service 
20 West Broadway 
New York, New York 10007 


fa} j ff REFER TO THIS FILE NO, 
A20 122 881 


i. ic te: 9 8 «ays 
Chin Lau Date: en 28 WTS 
41 Jefferson Street, Apt. 15 
Brooklyn, New York 11206 


DECISION 


Upon consideration, it is ordered that your__visa petition filed in behalf of 


Kin Kok Lau —be denied for the following reasons: 


See attached sheet 


If you desire to appeal this decision, you may do so. Your notice of appeal must be filed within 


15 days from the date of this notice. If no appeal is filed within the time allowed, this decision is final. 
Appeal in your case may be made to: 


XS Board of Immigration Appeals in Washington, D. C., on the enclosed Forms 1-290 A. 
() Regional Commissioner on the enclosed Form ]-290 B. 


If an appeal is desired, t! 


ie Notice of Appeal shall be executed and filed with this office, together 
with a fee of $25, 


A brief or other written statement in Support of your appeal may be submitted with 
the Notice of Appeal. 


Any question which you may have will be answered by the local immigration office nearest your 
Tesidence, or at the address shown in the heading to this letter. 
cc: Benjamin Gim, Esq. 

217 Park Row Sincerely yours, 


New York, New York 10035 y 14 ” 


Enclosure(s) District Director 


E <#iasy 


Form 1-292 
(Rev 9-149) 


Section 101(b)(1) of the Immigration and Nationality Act 
provides that any relationship of a child through a father 
must be as a result of a valid marriage and the child must 
be legitimate or have been iegitimated before the child 
reaches the age of eighteen years. 


The facts presented disclose that the beneficiary was 
illegitimate at birth and that you never married the 
mother of the beneficiary. In addition, no evidence has 
been presented to establish that the beneficiary has been 
legitimated, 


In view of the foregoing, the beneficiary is not entitled 
to any Status on the basis of your visa petition. 


Liniat a 


: ea 
United States Bopartiment of Justice 
Board of Immigration Appeals | 
Washington, D.C. 20330 | 


File: A20 122 881 - New York G67 22 pp. 


In res KIN KOK LAU, Ecneficiary of visa petition filed 
by CHIN LAU, Petitioner 


IN VISA PETITION PROCEEDINGS 
APPEAL 


CN BEHALF OF PETITIONER: Benjamin Cin, Esq. 
217 Park iow 
New York, New York 10038 


ON BEHALF OF ISN SERVICE: David L. Milhollan 
Appellate Trial Attorney 


ORAL ARGUMENT: June 18, 1974 


APPLICATION. Petition to classify status of alien 
relative for issuance of immigrmt visa 


The lewful permcnent resident peticioner apolied for 
prefercace status for the beneficiary cs hie uanarried 
Son uder scction 203(a) (2) of the ismicration and Mae 
tionalityéct. In a decision dated February 28, 1974, 
the District Director demicd the petition ca the ground 
that the beneficiary wes not the legitinate or lesiti- 
mated gon of the petitioner, The petiticncr has appealed 
from that decision. The appeal will be dismissed, 


The petitioner is a male who {s a native ind citi- 
zen of China. The beneficiary was allesedly bora in 
1952, in the Peopleb Republic of China, as the result 
of a relationship between the petitioacr and Chin Dung 
You. The petitioner never married Chin Dung You, 


Exvarair 2 
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In order to qualify as a "son" for preference pur- 
poses, a bencficicry must cance have cuclificd cs a 
"child" of the petitioner tmder section 181¢b) (1) of 
the Act. Matter of Coker, Interim Decision 2255 (STA 
1974), The asplicebdle portions of scectioa 101 (6) (1) 
define a “child” as the lezitinate ehiid, or a child 
legitimated mder the law of the child's residence or 
domicile, or under the law of the father’s rosiccnce 
or domicile, if such lesitimation tekes place before 
the child rcaches the ace of 18 years and the child is 
in the legai custody of the legitimating parent or 
parents at the time of such lesitimation. The burden 
of establishing the existence of the required relatioa~ 
shin rests unon the petitioner, Matter of Srantigan, 
1l I&N Dec. 493 (BIA 1966), 


Counsel claims that the beneficiary is the peti- 
tioner*s legitimate child wider the provisicns of 
Article 15 of the Marriace Law of the People's Re- 
public of China, promulszated May 1, 1950, which states: 


is ... @hildren born out-of-wedlock shall enicy 
the same rights as children bon in lawfal 
wedlock, Wo person shell be allowed to harm 
or to discriminate egainst then, 


Where the paternity of a child born out 
of wedlock is legally establiched by the mother 
of the child or by othey witnesses or by other 
material evidence; the identificd father must 
bear the whole or part of the cost o£ mainte- 
ménce aud education of the child uitil the egze 
of 18. 


With the conseat of the mother, the netural 
father may have the custody of the child, 


With regard to the maintenance of a child 


born out of wedlock, in case its mother mar= 
ries, the provisions of Article 22 shall apply. 


-2« 


Exeiair 2 


nm OG 
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We considered the provisions of Article 15 of the 
Marriage Law in Natter of Lo, Interin Decision 2209 
(BIA 1973). In that eaee we heid that where there was 
no evidence in the record that peteraity hed beon "Le 
sally established" in accorderce vit: Axticle 15, the 
petitioner had not established thet 2*- boacfictlery was 
his legitimate child, our holcinz mad: it unnecéssary 
for us to rcach the question of whe ner lczally estab- 
lishing paternity pursuant to Article 15 is tcentanount 
to legitiuation for Lomipration purposes. 

Ne reject counsel's contention that our discussion 
iscussion was 
necessary to our ultimate holdinz in 7.5, Morcover, we 
are not persuaded by counsel's arzuscnt that there is 
no cistircticn between chiidren born in wedlock and 
these born out of wedlock in theo Peenle’s Revublic of 
China, If chat were the case, the provisions of 
Article 15 previding that the paternity of 2 child 
born out of wedlock must be "legally csteblished" bee 
fore the father is oblivated to contribute to the 
child's maintcnence ernd ecucatioa, and that the natuccl 
father of such a child may have custody only uscen tac 
consent of the mother, would appear to be superfluous, - 


Counsel asserts that our positicn in Lo conflicts 
with the interpretation given Article 15 by the Library 
of Congress in a mcmovendua dated July 5, 1973, which 
was submitted by counsel, Without ccenceding thet our 
position is necessarily irreconcilable with tha lencuage 
used by the Library of Conpress, we cxrshesize that the 
Board, not the Library of Congress, muse make the ulti-e 
mate interpretation of foreign statutory provisicas in 
immigration cases. 


Counsel cites Metter of Ke, 6 IEN Doe, 73 (BIA 1958 ‘ 
and Matter of G-, 9 ISk Dec. 518 (SIA 1961), as casas 
waich conflict with our interpretation of Article 15. 
Those cases involved children who had been logitimated 
through acknowledgment by their fathers under the laws 


ee 


A20 122 881 


of Poland and Hungacy, 

cable to the present si Acti 

the Marriace Law of the R . 
Moreover, in Matter of Mu cka, Interim Decision 2135 
(SIA 1972), we noted that our lenguage in Matter of K-, 
supra, was imsrecise in velerring to the child involved 
as "legitimate" rather than “legitimated.” Seo aiso 
Matter of Dela Rosa, Interim Decision 2297 (BI4 1974), 


Finally, while conceding that we kave no authority 
to consider the constitutionality of the statutcs which 
we adninistcr, counsel asks that we "construe" the Act 
so that it coes not discriminate against the fathers of 
illegitimate children, The short ensuvcr to that con- 


tention is that we cennot use the guise of statutory con- 
struction to substitute our judement for that of Congress, 


cat 


2 
¢ 
a 
or 

_ 


There is no evidence in the record to ind 
the paternity of the beneLiclary was ever ic 
tablished in complience with Article 15 of the -Axrriage 
Law of the People's Republic of China. Consequently, 

the beneficiary cannot gualify for preference status as 
the petitioner's son under the Act. Matter of Lo, supra, 


The District Director's decision was correct. The 
appeal will be dismissed, 


ORDER: The appeal is dismissed. 


THB: ml 
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UNITED STATES DISTRICT COURT | 
SOUTHERN DISTRICT OF NEW YORK 


/ 
| 
t 


Plaintiff 


’ 


- V« 
ANSWER 

MAURICE F. KILEY, District : 
Director of the New York 75 Civ. 1237(LFM) 
District, IMMIGRATION AND : 
NATURALIZATION SERVICE, 
UNITED STATES DEPARTMENT OF 
JUSTICE, 


Defendant. 


Defendant, by his attorney, Paul J. Curran, 


United States Attorney for the Southern District of New 


York, for his answer to the complaint herein, respectfully 


alleges as follows: 


1. Admits the allegations contained in 


paragraphs numbered 1, 2, 9 and 10 of the Complaint. 


2. Denies the allegations contained in 
paragraph © oi the complaint except admits that plaintiff 


tiled said petition on behalf of a person named Kim Kok Lau. 


3. Denies -nowledge and/or information 
sufficient to form a belief as to the truth of the 
allegations contained in paragraphs numbered 4, 0, 7 and 


& of the complaint. 


4. Denies each and every allegation contained 


in paragraphs numbered 11, 12, 13 and 14 of the complaint. 


5. Neither admits nor denies the allegations 
contained in paragraph number 3 of the complaint since it 


States a conclusion of lew. 
TIVE 


6. The complaint fails to state a cause of 


&@ction upon which relief may be granted. 


WHEREFORE, defendant demands judgment dis- 
missing the complaint herein, with costs and disbursements 
of the action, and for such other and further relief as the 


Court may deem just and proper. 


Dated; Wew York, New York 
June » 1975. 


PAUL J. CURRAN 

United States Attorney 
for the Southern District 
of New York 

Attorney for Defendant 


H. BELOTE 
Special Assistant 
United States Attorney 
Office & P.O. Address: 
United States Courthouse Annex 
One &t. Andrew's Plaza 
New York, New York 10007 
Telephone: (212) 791-9166 


THB: wi 
75-0947 


To: 


BENJAMIN GIM 

Atterney for Plaintiff 
217 Park Row 

New York, Hew York 10033 


Edward J. Ennis 
Attorney for Plaintiff 
8 West 40th Street 

hew York, New York 
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VEITED STAZES DISTRICT COURT 
SOUTAERN BISTRICT OF ES tnx 


“ea 2 @ @& @ © w@ « so eeeeuxwwe @ & 


Mow Youll; Hew York 16007 
Teleghane: (212) 791-9166 


TAT NT TH RT 


THB ik 


A ge 
peeference status for Kin Kok Lan under Section 203(a)(Z) of the Act, 8 
U.S.C. § 1153(a)(2). ‘The approval ef such a petition by the Service 
would provide « benufit to Kin Kok Lou under the Act in that he might 
tharoby have the privilege of obtaining a imuigrant visa for enigration 
te the United States cheed of other similarly eitusted aliens vic also 
desire te enter the United States as tmuigrants. 

5. Im this visa petition the plaintiff alleged thet Kin Kek 
Leu was kis weerried son. Ta support of this petition the plaintiff sub- 
mitted mm affidawit in vhich he alleged thet while he wns residing in 
China in or about 1947 he began cohubiting with a von need Chin Dung 
You. ‘The plaintiff farther alleged that he did mot marry, and hes vever 
bean married to Chin Ding You, but as a moult of their relationship tuo 
children ware bor to them, Kin Kok Lau, the beneficiary of the sbewe 
mantioney’ vise petition is alleged by the plaintiff to be one of these 
chfldeen having been bora out of wedlock to the plaintiff and Guin Dang You 
on Jue 16, 1952 im Hokeen, Kuungtung, Chine. The plaintiff aleo submitted — 
two additional affidavits and other docmentary meter{a) as evidence to 
ecbetemtiate his claim thet there exists a filial relationship between 
imeelf and Kin Kok Lau, and to support his claim that Kin Kok Lan is 
therefore eligible for a preference status mder Section 203(a)(2) of the 
het, 8 U.S.C. § 1153(a) (2). 

6. Cm February 28,1974 the Service rendered « decision denying 
the plaintiff's petirion. The besis for thet demiel was that the evidence 
Presented by the plaintiff disclosed thet Kin Kok Lau ws illegitimate 
ot birth and that the plaintiff hed neither married Kin Kok Len's mother 
F otherwise legitinated the benefictary of the: visa petition. ‘Thene- 
fore it was concluded thet under 8 U.S.C. $1153 amd 8 U.S.C. $1101 Zin 
Nok Tan was mot entitled to the preference status emght in the petition, 

7. Qn March 8, 1974 the platetif? appealed the Service's deci - 
sion parsuret to 8 C.F.R. $3.10) () to the Board of Imeigrarian Appeals 
Of the United States Depertuant of Justice (the “Boani”). On Osteber 23, 
19% the Doard rendeved @ decision aad dismissed the plainctft's eppea!. 


eae 
in reaching thet detemsinetion the Beard stated: (a) in axder to qualify 
a2 2 “son” for prefanence yaxpeses wndur Section 203(a) (2) of the Act. 
8 U.S.C. SI1S3(a) (2), the beneficiary of a vise petition must ence have 
qualified as a “child” of the petitioning pareen under Section 162(b) (1) 
of the Act, § U.S.C. $1101) (1), and thet the burden ef establishing the 
existence ef tht relationship rests upen the petiticesr; (>) that there 
was no evidence in the record inélesting thet the paternity of Kin Kuk Lex 
wan over “legally established” in compliance with article 15 of the 
Marclage Lew of the People's Republic of Cxina, ood therefore he was not 
the legitinate or legitimated son of the plaintiff under the law of the 
child's wesidenee or donictie, i.e., the Reaple’s Republic of China; («) 
that in absence of suth evidence, Kin Yok Lau did mot qualify for prefer- 
ence status as the plaintiff’s eon wader Sectice 203(0)(2) of the Ast, 
supra; (@ that the Boamd hed no authority to consider the censtitutton- 
ality of the statutes they aduinister snd thet they could not construe 
Section 101 (b)(D (p) ef the Act to inelude an illegitimete child uho 
claiss « preference status through its meberal father. 


rights as children bem im Lawful wedlod:. Be 
shall be allewst ts hemor to diseriming: 


cost of wutmtenance and educgtien ef the watil the 
age of 13. 

With the consent of the mother, the naturel father 
may haws the eugeady of the child. 
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9. On Macch 15, 1975 the plaimciff filed this action sesking 
review of the Board's decieica. 
Dated: Mew York, New York 


Desember , 1975 


AFFIDAVIT 
MAJRICE F. KILEY, Districe : 
Director ef the Hew York 7S Civ. 1237 (LPH) 


District, Immigratien and 
Batmalizution Service 


1. I ew @ Special Assistant United States 
Attorney in the office of Thomas J. Cahill, United States 
Attorney fer the Southern District of New York, attorney 
for the defendant h-rein, and as such 1 am in charge of 
this action. Defendant by his atterney, Thomas J. Cahill, 
subsite this affidavit. in Support ef his motion fer @uremar y 
judgment. This affidevit is based wpon the administrative 
file ef the Immigration and Recurelization Service (the 
“Service"} relating te the plaiatiff. 
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2. The plaiatiff, Chin Lau, is 4 afle, native 


and citizen of Chias, who was admitted to the United 
States on May 19, 1966 as a lawful perwanwnt resident alien. 


3. Gm September 13, 1973 che plaintiff sub- 
mitted co the Service's diatrict office in Mew York a vise 
petition, Ferm i-130 (Exhibit A) on behalf of another 
alien, Kin Kok Lau, end other decumentary evidence in 


euppert of that petitien. Im the visa petition and sup- 
porting decuments the plaintiff alleged that while he was 
residing im China prier to his admission to the United 
States, and in or about 1947, he begen cohabiting with a 
wonen, Chin Dumg You. He @lieged that he did aot sarry, 
aod has never been married te Chin Dung You, but as a 
resu.t of their relationship two children were born toe 
them. The plaintiff alleged that the beneficiary of the 
abeve-mentioned vies petition, Kin Kek Lau, is his natural 
som heaving been bern out ef wedleck to the plaintiff and 
Chin Dung You in Koksan, Kwangtung, China on June 1lé, 
1952. As @ result of che above the plainciff asinctained 
that Kin kek Leu was entitled to a preference status 

under Section 203(a)({2) ef the Immigration and Nationality 
Act, 2 U.S.C. §1152(a)(2) as the unmarried son of an 
alien lawfully admitted to the United States as a peresnent 


resident. 


4, The approval of that visa petitien by che 
Service would have granted Kim Kok Lau the privilege of 


being considerec a “second preference” prospective imai- 
grant, and pursuant to the numerical limitation ea the 
numbe: of iamigrants permitted te enter the United States 
this would have afforded Kin kok Lau @ substantial benefit 
in terms of obtaining @ priority for consideratien by a 
United States Ceasulate for the issuance of an ismigrant 
visa ahead of other aliens similarly sicuated. Despite 
this possible preferential treatment, the gremting of that 
visa petition would net bestow upon the plaintiff's alleged 
soo ar immigrant visa. The issuance of a visa itself is 
the sele responsibility of the Department of State through 
its consular offices, and even if @ visa petition ir 
approved by the Service the consulate at which an alien 
applies for an immigrant vise must still passa upen the 
prospective alien's eligibility before a visa can be issued. 
Alternatively, the denial of the visa petition subuitted 
by the plaintiff on behalf of his alleged son would not 
bar che latter from entering the United States. Kin Kok Lav 
might attempt to qualify for and obtain another form of 
preference status such as a preference based upen Labor 
skills, ox he could apply fer an immigrant visa as a 
“non-preference” prospective immigrant. In the latter 
case he would be placed in @ position equal to other pros- 


pective ‘migrants seeking to enter the United States who 


@lso lack the essential characteristics which might qualify 


them for the preferred pesitione under Section 203 of the 


THB: al 
75-0967 


z 
rm 
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Act, 8 U.S.C. $1152. Im any event the approvel ef che 
plaiatiff’s visa petitien by the Service would grenct @ 
substantial *privilege to Kin Kok Leu in terwe of his 


altimete consideration for en immigrent visa. 


5. Gm February 28, 1974 the Service rendered a 
decision on the visa petition submitted by the alien-plain- 
tiff on behalf of Kim Kok Lau. Without determining whether 
kin kek Lau was the natural son of the plaintiff che Service 
district office determired that even it the beneficiary of 
the visa petition w.s the naturel offspring of the plaintiff 
and Chin Dunmg You, vometheless, Kin Kox Lau was statutorily 
imeligible to be grented the preference status in that he 
had never been the legitimate or legitimated child of the 
alige-plaintiff as required by Section non(b)(1) of the 
Act, § U.S.C. §1101(b)(1), and, therefore, the alleged sen 
could met qualify fer che immigration bemefita of Section 
203(a)(2) of the Act (Exhibit B). 


6. Qm March &, 1974 the plaintiff appealad 
the decision of the Service's district office te the Soard 
of Immigration Appeals (the “Reard”) pursuant te 8 C.F.E. 
§3.1(b)(5). In suppert ef the plaintiff's conceation that 
natural filiation existed between himself and Kin Kok Law addi 


tiemal documentation was submitted in support of the petition. 


7. Qm appeal to the Board the aliea-plaintiff 
“kuwed chet Kin Kok Lou was his legitinete or Legitinaced 
son under the law of the People's Republic of China, and, 
therefore, he was statutorily eligible fer consideration 
of his vise petition fer secoad preference status. Specif- 
teally, the plaintiff argued thet under Article 15 of the 
Marriage Law of the People's Republic of China, promulgated 
May 1, 1950, children bern eut ef wedlock share the same 
rights as children bern in wedlock. Therefore be argucd, 
Kim Kok Lau was @ “child” as defined in Section 101(»)(1) 
of the Act, 8 U.S.C. §1101, and eligible to qualify for 
prefereuce status as the Plaiuctiff's wmerried son under 
Sectien 203. 


8. Om October 23, 1974 the goard Teedered 

its decision dismiasing the @ppeal and affirming the decigion 
ef the District Directer (Exhibit C). Without determining 
Whether in fact a bleed Felationship and aBtural filiatien 
existed between the @liem-petitioner end the alleged sen, 
the Beard stated chat the plaintiff hed failed in his burden 
ef proez te denonstrate that Kia Kek Law was statutorily 
eligible to be granted the preference Classification which 
was being sought Pursuant to Section 203(a)(2) of the Act. 
The decision stated that in erder for Kin Kek Lau ce qualify 
#8 @n unmarried son ef @ lawful permanent resident he wust 
have ence qualified as &@ “child” of the Petitioning alien 


under Section 101(b)(1) ef the Act. In order for Kin Kek 
Law te qualify es a “child” che plaintiff shoulders the 
burden eof demonstrating that Kin Kek Lau is a legitimate 
som, or that he hed been legitimated under the require- 
ments ef Sectien 101(b)(1)(C). The Beard rejected the 
plaintiff's argument any child bern eut of wedieck in the 
People’s Republic of Chins after the promulgation date of 
the Marriage Law is 4 legitimate child and therefere elig- 
ible fer preference status under the Act. The Board, 
examining Article 15 of the Marriage Lew, in tote, deter- 
mined that im order thet a child bera out of wedlock be 
considered a "child" fer immigration purposes there must 
be sone indication that the paternity of that child had 
been “legally established” in compliance with Article 15 
ef the Marriage Lew. 


9. The beard alse declined to construe Section 
101(b)(1) euch that the illegitimate child af @ male visa 


petitioner is gramted identical privileges that now exist 


under §101(b)(1)(B) fer an illegitimece chili claiming 
immigcatieon benefits through its ascural aether. Gection 
101(b)(1) 1s quite specific im ite mandate that oaly 


illegitimate children whe seek immigration benefits through 
theix natural mother are ci.igible te be considered children 
under Section 101(b)(1). Te cemstrwe that section other- 

wiee @ad inelude illegitimate children of wale petitioners 


would clearly be contrary te the explicit Congressional 
sehew: ef the Act. 


10. It is reapectfully sebmitted chat the 
decision ef the Beard in the administrative proceedings 
below was proper in ics findings end conclusions. The 


Bearc’s decision that the legitimation ty the father of s 


child bern out of wedleck eceurs upen the legel establish- 
ment of that child's paternity is che proper construction 
of Article 15 of the Marriage Law. furthermore, this inter- 
pretation is net irrecencilable with an advisery opinion 
obtained frem the Library of Congress. In fect, the iater- 
pretation chat legitimacy eccurs wpen the legal establish- 
ment of paternity is supported im @n advisery opinion of 
August 7, 1975 by Tee-Tei Heise, Chief, Par Eastern Lew 
Division, Library ef Cengreas, wherein he states im pert: 


child upen 

establishment of paternity.” (Exhibit pd). 
Menetheless, as stated in the administrative decision of 
Octeber 23, 1974 the Beard of Immigration Appeals has the 
delegated statutery authority regarding the ultimate inter- 
pretation of foreign statutery previsiens in iamigretion 
cases. In light of the paucity ef infermetion concerning 
the legal system of the People's Republic of China, the 
express language of Article 15, supra, and the statutery 


~ 7 


32 


burden impesed upon an alien to prove his eligibility te 
qualify for the desired preference status, the Board was 
correct in denying the visa petition submitted by the 
plaintiff. 


ll. It is also submitted that the Board acted 
properly in refusing te interpret Section 101(b)({1) as 
including illegitimate children whe seek to cbtain a prefer- 
entiel status onder the Act by virtue of their relationship 
to their natural fathers. Congress expressly limited chat 
privilege solely to an illegitimate child who seeks the 
benefit by virtue of that child's relationship to its 
natural mother under Sectica 101(b)(1)(B) of the Act. This 
explicit requirement regulating the entry of certain aliens 
into the United States is a constitutionally permissible 
classification adopted by Cengreas pursuant to its plenary 
power to mate rules fer the admission ef aliens into this 
country. The plaintiff's claim thet Section 101(b)(1) 
denies his equal protection and due process of law is 
without werit. The standards adopted by Congress for the 
aieission of aliens is net @ justiciable question, and, 
therefere, this Court lacks jurisdiccien to review the 
statutory ciassifications created by Congress regulating 


the entry of aliens inte tae United states. Furthermore, 
to the extent that this Court should held these statutes 
subject to judicial review, the challeaged classifications 


are part of @ reasoneble Cengreseienal scheme to separate 
“real” family units from “shen family units in @ wanser 

that will prevent fraudulent claims fer prefereace status, 
Sllew fer the efficient administration of immigration laws 
and satisfy congressi-asl concern ever the separation ef 

certain family units. 


12. Finally, susmary judgment is the proper 
wanmer for judicial review ef the ageacy's actien in this 
case. The Caures have consistently held that svumary judg- 
ment is @ proper wethed for review ef a denial ef @ prefer- 
ence status under the Act. The vies petition relating to 
this action was denied by the Board selely as 4 watter of 
law. Beth che District Directer and the Board fouad that 
Kin Kek Lau did not meet the statutecy definition of a 
child under Sectien 101(b)(1). At neo time was the existence 
or nonexistence of a bleed relationship a finding by the 
agency belew. Therefore, even if this Court feund that the 


Board decision was in errer, and it is respectfully sub- 


mitted that this is not the case, since the plaintiff is 
not entitled to a trial de neve in this action the oatter 
would have to be remanded back to the Service fer additional 
factual findings relating to the existence of the claimed 
filial velatienship. 


WHEREFORE it ie prayed that the Court affira 


Che decision of the Board of Immigration Appesis and grant 
cumary judgment to the defeudent diswissing this ection. 


ae 
THOMAS H. BELOTE 
Special Assistant United strtes 
Atterney 


Swern to befere me this 
Uf 26 


day of December, 1975. 
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2. Briefly, stcte reasons for this appeal. 
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IMPORTANT: SCE INSTRUCTIONS ON BEVE 
Form 1-299A 
Ckev. 2618-7198 


uni) stares DEPARTMENT OF JUSTICE "i 
Immigration and Naturalization Service 
20 West B. 
Hew York, New York 10007 


AR 3 Be 


REFER TO THIS FILE NO, 


A420 122 881 
* ; 
- e 3 rep 28 1974 
Chin Law _ 4 , Date: Hebruary. 2g 


41 Jefferson Street, Apt. 15 
Brooklyn, New York 11206. . 


~ i as 
i Solita DECISION 


Upon consideration, it is ordered that your__visa petition filed behalf of 


Kin Kok Lag be denied for the following reasons: 
eon Oe 


See attached sheet 


¥ 


H you desire to appeal this decision, you may do so. Your notice of appeal must be filed within 
15 day- ‘rom the date of this notice. If no appeal is filed within the time allowed, this decision is final. 
Appeal in your case may be made to: 


kx Board of Immigration Appeals in Washington, D. C., on the enclosed Forms 1-290 A. 
() Regional Commissioner on the enclosed Form 1-290 B. 


If an appeal is desired, the Notice of Appeal shall be executed and filed with this office, together 
with a fee of $25. A brief or other written statement in support of your appeal may be submitted with 
the Not.ce of Appeal. 


Any question which you may have will be answered by the local immigration office nearest your 
residence, or at the address shown in the heading to this letter. 


a ge ane — Sincerely yours, = 


\ 
New York, New York 10038 > a 
Enclosure(s) « we irector 


Form 1-292 
tRev 9-169) 
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1974 _ 


Section 101(b)(1) of the Immigration and Kationality Act 
provides that any relationship of s child through a father 
must be as a result of a valid marriage and the child must 
.be legitimate or have been legitimated before the child 
reaches the age of eighteen years. 


The facts presented disclose that the beneficiary was 
illegitimate at birth and that you never married the 
mother of the beneficiary, In addition, no evidence has 
been presented to establish that the beneficiary has bees 
legitimated. 


In view of the foregoing, the enefictary is not entitled — 
to any status on the basis of your visa petition. 
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the Act, 

1974). The 
celine a wild" as the le, 

legitionced under the law of the chila's resiccace or 
domicile, or under aw of the Lathe: residence 


o 
5 Set 


or Jdowic ii suc gitimetion takis place before 
the chil ones tue age of 16 years and the child is 
in the legal custody of the legitim cing parent or 
parents at the tine of such legitimaticn. ik burden 
of establishing the existence of the requir elation- 
Ship rests upon the petitioner, Mattor 

i1 I&N Dec. 495 (BIA 1966). 


Counsel claims that the bcneficia 
tioner’s Lecsitinate 
Article 15 cf the Hai 
public of China, 


Chiidren born out of wedloct 
the game rlehts as 
wedlock. Wo person 
or to discriminate against them, 


Where the paternity of a child bern out 
of vedionk 1s Leeall ly RR es by the wmocher 
Of the ehild ov by other witnesses ac hy jake 
material evidence, the identifica 
bear the whole or part of the cost of 
nance end educati ; tee ehild anetii 
Or 15, 


With the conscnt of <he mother, the natural 
father may have the custedy of the child, 


With regard to the maintenance of a child 
eae out of wedlock, in case its ::other mar- 
ies, the provisions of cle 22 shall apply. 
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ge Law in bacter of Lo, Interiin Decision % 
(BIA 1973). In that case we held t!at where there was 
no evidence in the record that paternity had been "le- 
gaily established” in accordance with Article 15, the 
petitioner nad wa established that the benefictary was 
his legitimate child, sur holding made it unnecessary 
for us to reach the gucstion of whether egally estab- 


Sb see See 


We considered the provisions of Ar 


lishing Becapetnee: pursuant to Articic LS tantamount 
to legitination for immieration purposes, 


We reject counsel's ¢ ontention that 
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Article 15 providing that the patemity of 

born out wedlock must be "legally cstablished!! 

fore the father is obligated to contribute to the 
child's mointcnarece and educction, end that the natural 
father of such a chile may have custody bei upon the 


consent of the m » Would appear to be sowert hose. 


that owe position in 
with the interpretation fiven Article J 
a memorandum dated July e 
by counsel, Without concec 
position is necessarily irreconcilabie tes he Lanpuace 
used by the Library of Coneress. we emohasize that the 
Board, not the Library of Congress, must make the ulti- 
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mate inte ‘pretation of foreign statutory provisions in 
iminigr ation cases, 
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and Mattex o: as cases 
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Interim becision 
Finally, while conceding that we 
consicer the constitutionuslity of 
we administer, counsel asks that we 
so that it does not discriminate agiirs 
illegitimate childven. The short answ 
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rict Director's decision was correct. The 
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Tue appeal is 
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THE LIBRARY OF CONGRESS 


WASHINGTON, D.C. 2540 


Ovrice ov THE 
Law Lia: \RiAN op Concress 


Dear Mr.’ Curran: 


This is in response to your letter of July 15, 1975, con- 
cerning the question of illegitimacy under the 1950 Marriage Law of 
the People's Republic of China (PRC). i 


Your first question was with respect to what procedures 
exist in the PRC to legitimate a child or establish puternity. A 
surveying the sources available in the collection of the Law Library 
we are unable to add anything more definite with respect to proced 
than the general statement of the Marriage Law to the effect that the 
paternity of a child born out of wedlock may be legally established 
by the mothe: of the child or by other witnesses or by other material 
evidence. Tie most exhaustive study of marriage law in the PRC, M. 
J. Meijer's Marriage law and Volicy in the Chinese People's Re Le 
(Hong Kong University Press, 1971), makes no statement with regerd 

to procedure for either legitimation or establishment of' paternity, 
nor do the Chinese sourees avuilable to us cxamine the question of 
procedure in cases involving children born out of wedlock. It should 
be noted here, however, that probabiy no distinetion would be drawn 
between legitimation and establishment of paternity. This is so be- 
cause the rights of children born in and out of wedlock are identicai 
and because a man whose paternity of a child has been established is 
obligated to assume the duties of father with respect to the ‘chiid 
upon establishment of his paternity. In other words, the status of 
legitimated child as a halfway house betwecn illegitimacy and the 
status of legitimate child born in wedlock probably would not exist 
in the PRC. 


© 


The lacuna with respect to information about procedure in 
both the English and the Chinese sources is not surprising in view 
or the Communist Chinese attitude toward both procedure and the ques- 
tion of children born out of wedlock. Although both contraceptives 
and abortion are readily available in the PRC, the official attitude 
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does not countenance premaritcl or extramarital. sex. When asked 
about illegitimacy, official spokesmen have insisted tnat it is a 
problem rarely encountered in China and have displayed an unwill- 
ingness to discuss the question at any Length, In other words, 
part of the explanation for the dearth of discussion in 

sources of the q.estion of children born out of wedlock 
government's lacs of fondness for the topic. 

the government's ack of regard for the procedural aspec 

law as they are widerstood in the West. . 


The People's Republic of China has not promyplgated 
code, procedural or substantive. In the years waaipia the pag 
Rightist Campaign, the govermacnt and the Chine 
became ever more contemptuous of Western-style 
matters. Such procedure was regarded a 
application of the "mass line" and the 
justice... This avtit 


de was blatant d 


bu u 
period (1966-19 and the little evic 
es 


quent years indi that it has not 

Divorce is the only civil matter with respeci 
evidence about procedure is available. This evidence i é 
that strenuous efforts are made by various extra-judicial groups, 
such as the mediation committees or the street revolttionar ry conm- 
mittees (formerly residents' committees), to settle 
through extra-judicial mediation. Jerome Cohen reported in 
in fact, that 


street revolutionary committees in beking and 
Shanghai reported not only that they were now 
charged with responsibility for registering 
marriages and uncontested divorces (previously 
the task of the superior city district govern= 
mert) but that they also had the power to grant 


divorce even if one of the spouse opposed 
(a power previously enjoyed Sd, by 
courts). [See Jerome A. Cohen, "Chinese Law: 
At the Crossroads," American Dar Association 
Journal, Vol. 59, January 1973, p. 43. 


We are enclosing a copy of pages a @ previously prepared report 
which give more informaticn on the procedure of the extra-judicial 
groups and on divorce in the PRC, including one report of a divorce 
case before a court observed by an American specialist in Chinese 
law. 
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While divorce and paternity suits ure not directly 
analogous, we suspect that much the same aprroach would apply 
to both. Thus, most likely the putative futher and the mother 
would be required to submit to mediation by an extra-judicial 
body or would appear before a people's court or both. In the 
extra-judicial group and in the court procedure would be nighly 
informal, and the whole question would be approached from the 
standpoint of socialist ideology. 


As to the question of discrepancies betwen the richts 


of children born in and out of wedlock, we must conclude that the 
statement of their absolute equality contained in the,1950 Mar- 
riage Law must be taken quite literally. The Chinese sources 
available to us make no mention of there being any discrepancy. 


fea 
=) 


f the People's Republie of Chinal, compiled by 
the Office of Teaching and Research on Civil Law of the Chinese 

People's University (Peking, Chinese People's University, 1957) 
Although this source considers the question of inheritance from 
the point of view of cases involving spouses, children, adopted 
children, eérandchildren, parents, grandparents, widows, brothers 


The most exhaustive Communist Chinese treatment of the question 

of inheritence and succession appears in Vol. 3 of Chung-hua fen 
min kung ho kuo min fa ts'an k'ao tzu liao CKeference Materials 

on the Civil Law o 


se 


and sisters, nieces and nephews, etc., it makes no mention of 


cases involving children born out of wedlock. Its silence on the 
topic perhaps indicates that the right of a chili born out of wed- 
lock to be an heir is so identical to the right of a child born in 
wedlock that consideration by the court is unnecessary. In other 
words, the identity of the rights of these two types of children 
is such that it is apparently not subject to question or qualifi- 


cation oy the court. Other Chinese Sources we examined affirmed 


the identity of the rights of children born in and out of wedlock 


and they did not add anything of substance to the subject beyond 
differentiating two types of children born out of wedlock: child. 
ren born to concubines as the latter term was understood in the 
pre-Communist society and children born of adultery or fornication. 


See, for example, Hun yin fa wen te [Questions and Answers on the 


Marriage Law], published by the Anhui People's High Court and the 


Legal Administrative Bureau, Ho-fei, 1964, p. 33-34. 


As to the availability of any relevant cuses construing 


c 

J 
Article 15 or other applicable statutes, we must report in the 
tive. The People's Republic of China has never 1 


1s) 


nega- 
ublished cases 
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in any meaningful sense. One finds occasional 
summaries of a number of cases, such as the 
hua _jen min kung ho kkuo min fa ts'an k'a0 t2u 
but there never has been systemutic publicati 
mentioned above, the cases to which we have 
the question of illegitimacy. 


Sincerely yours, 


e 


Tao-tai Hsia, Chie 
Far Eastern Law Division 
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Divorce Cases Before the Courts 
ee in eae a aise 


Some information is also available on court activities in 


Givorce cases, 


A November a1, 1973, report in the New York Times contains 


Statements made by Hstieh Pao-hua, identified as a graduate of the 

Yational Political Science and Law School in Peking and a senior 

judicial official in Kwangtung province. Hsiieh's: remarks about divorce 
2 

Suggest that the procedure outlined in the 1950 Marriage Law‘is apparently 

Still being basical) followed in his area. This procedure requires 


that divorce be granted without delay by the district people's govern- 


ment when it has determined that both parties want the divorce, but 


that both the district people's government and the court must attempt 


to reconcile the couple through mediation if only one perty is insistin 
22/ 


on the divorce, Jerome Cohen wrote in 1972, however, that " 


& 
Street 


revolutionary committees in Peking and Shanghai reported not only that 


they were now charged with responsibility for registering marriages and 


uncontested divore:s (previously the task of the Superior city district 


government) but that they also had the power to grant divorce even if 


one of the spouses opposed it (2 power previously enjoyed exclusively 
23/ 


by the courts)," _ 


22/ 
An English translation of the text of the 1950 Marriage Law 
appears in Fundamental Leeal Documents Dp. 266-275, 


iy ene 


Cohen, "Chinese Law: At the Crossroads," p, 43, 
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De 


One account of court divorce proceedings is available. It 
Suggests that, although the judge is present, the proceedings differ 
little from what we know of eppeerances before extra-judicial institutions, 
for popular participation in rine: arbuenaiiais is apparently being heavily 
Stressed, The hearing before the judge in this case took place in the 


factory where the husband and wife were employed, with friends, co-workers 


and supervisors perticipating in large part by voicing ideological 
¢ 
criticisms of the couple's difficulties, as well as reminding them 


of the affecticn that once existed between them. ‘The couple's relation- 


ship was not an example, in the view of the representatives of the 


messes present at the hearing, of the proper socialist outlook, for 


it included the husband's past infidelity and beating of his wife end 


the wife's refusal or inability to refrain from concexming her spouse's 


infidelity in terms that provoked his attacks, The judge in this 


instance denied the Givorce, upon which the wife hed insisted, end 


the couple pledyed to improve their ettitude towerd their marriage, 


The husband in addition was required to sign a guarentee thet he would 


never egain strike his wife; if So, the wife would be grented « 


divorce and he vould be punished "according to law" if the blow also 


injured her. The American specialist in Chinese lew who observed 


Sore ae nl aN 
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these proceedings noted that "the "representatives of the masses' 


were clearly going to remain concerned with the couple's problems 


e4/ 
Stanley Lubman, "A Divorce 


trial--Peking Style," Wall Stree+ 
Journal, June 5, 1973, p. 22. 


_—- PORN nee eta A SA A RECA ALIEN. 


after the trial." The ruling in 
ment of the Kwangtung judicial official mentione 
PRC “divorce is not granted lightly." The official is reported, 


however, to have added that the courts took into consideration 
2) 


"feeling existed between the husband end wife." 


The Role of the Judge 


ca 


The account of this divorce hearing suggests that 
was in many ways "primus 
figure in the proceedings, A woplayi of the role of the judge 
also indicated 

making judgment 

they explain their reactions." 
against the background of our knowledge that 
the exception even in the 1954 to 1957 con 
rarity in the years afterwards, so that the method 
views between the judge and the people 
direct than that described above in the di 
in Leet ac times is only symbolic, 

The official of the Yenan revolutionary committee that 
Sulzberger interviewed stated that the judges in his area were elected 


by the people, but it is questionable that his statement is to be 


25/ 
lew York Times, November 11,1973. 
Leeann pa 


New York Times, November 25, 1973. 
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General rules 


for 4 establi nt of mediation comrittees 
in urban and rural areas were enacted ir y 1954. Although it has 
been these mediatior ittee: arently were absorbed 
into the structure of the s y and residents' committees 
Subsequently esteblishei in a) y One recent report susgests thar 
currently a network of nediati n mnt 
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no specific sanction is attached. 
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, OF cecrees, 


but the rules do not spell out how the violation is to be brought to 


| 
| 
| 
| 
| 
| 


oa 


7 6 
8 
Rint 
—v 


weit OUEG 
AVC 


Sed 


we 


reas lap 
Cie 


MS pd hee 


> 


-34n 


itmrne 


a 


Slig 


) 
4 
3 
2) 
{ 
4 
uy 
4 


OLN 


Tos 
2imos 
co 


a 

a 
G 
7 
D 


anmm3 
ah 


mi 
qd 
i 


ar 


he GS 


c 
ds 


Com™ ana 
COLA. 
fal 

Cm 
Cta 


y 
oro} 
rier 


th f 


a oc 


ay be condu 
@. wa 


d as contra 


ion 
e 


al coul 
ds 
uu 


iS) 
ol 
o 
1 


regarde 
er 
ia 
ni 


Vi 
dd 

we 

ma 


ze 
meé 
co 


ae anata neem tener Pan eh I ttn ert, 
he we ce AON I te IE TI OO a ne se nc name 
canis sthiesrieooiec o nneeaeoviarecnmmiin harem . 
2 eerie secrete 


nesters ene 


ta Sisal 


is ected tr r nis rat 
@ self«cerji : 
‘ 
3 Fey ra 4 
efori and “er vrs . 
Ged 4. wey 
The Ciinese tne ext 
as : ee 


the parties 


pee LLCS 


rom rl Sn. nroasctinng Aaa] 
Ad UL v ~=*9 ae oA ULL ULOTI C 
tha ed ae pi ws os os sta ie 
Vad as. AU Line © Roe hs WKS as ‘ 


A they are ike tO sc 
Sor ee es a 3 4 x 
Ot tne Parties involved @nGg SRN ED 
of +ha mpneeote 
Third Ades mi 
ra, Une 2 
~sroOs4 vy ena 4 a BS te deep ee 
PIOXINLt nad their 6@O213 CY CO nor 
emn li ands Oe aber ea eae we is ee Cea is 
eppiicetion of social pressure ¢ 


troblems nendled Gy s 


men” LG 8 wo Painoan 
hard and fast az 1veria 


ae Seas is wo een i . 
\ 
y a 4 
“jou oF en oe ane 
uOr. 2encvLONs 


- ~ a. 
J an We che 
get peters See 
Vi Ole & 
i GD ie 
eS age pa Oe ed Ga a 
4. ot weve bOl OF GLlSpuces 
. 
ee so Tin he ge 
11 425 WuUCh tine 
. r 4b Vg 
oth Wh eas 
m4 tein tS} 


No we ee wT) 


~ - Ax HRoce- a“n 
pS oe wos VOWS. OCF 
cM DAM Y oA 
‘ Swen Cen COLT 


4 ee PGs eee f 


¢ {71 ++ 
i a3 a) GG 
¢ - Tri He CO «chat 
ery s+ WoCLCES Wala 
Of SA pirknae 4404s oe 
i, ae Js wud CXtra~judiciel 


yO} less 
+ = 
: BI 
BAAR tee 4 
a. fo Os ee ek 5 
18) 164 GO 


anAande 


ot 
Sot ne ee Cte Kate de? 


2 


LOS 


pt 
Cae 


pé 


Zab 


c 


"at 

ay oie! 

seg 78 Se de 
eas! 


yreer) = 
OLIuUN 1.3 & 


4 
ihe 


Y} 
ree 


1¢ © 
s42010N OF 


acved ces: 


Chinese pr 
come 
fs) 
one hand, 


Justice, 


=] 


€ 
yy 


he 
% 
D 


f 


ra 
1OG 
prot 


m 
4 

- 

ad 


UNITED STATES DISTRICT coux? 
SOUTHERN DISTRICT OF NiW 
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CHIN LAU, 
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MAURECE F. KILEY, Distric ‘3 Civ. 1237 (LPM) 


Director ef the New York 
District, Immigration and 


This is an action for dex Lavatery relief 
brought by @ resident alien ou: ~ .u.tec States in which 


he seeks to review the denial of & Vive Setition subaittad 


by him en behalf of an alicn currently seeking adadssion 


to the United States. The vic clon sought te have 


the beuefictary of that petition granted @ preference 
status under sect icu 203 (a) (2) ie Lomigration and 
Wationality Act, 3 U.S.C. $1253(2)(2). The &ppreval of 
such @ classification by the defeadane agency would granc 
this presgective imidgrant a preferred St@tes over ether 
Siailarly situated @liens with reasect to obtaining an 
immigrant visa froe the wor lch 4 .cuoent of iamigranc 
Visas for the Eastern Hewiephers. Although the approval 
of the vise petition by the Attorney sener@l is necessary 
under Section 204 of the Act, § “Gs. $1154, to ebtain 
the desired preference status, thec status alone dees not 
guar@atee the prospective imsigcveut avisa. the @liea 
must still be found eligible fox chy. preference elassifi- 
cation by consuler officials aac must be found c“aissible 
to the United States at the time be seeks entry. Alterna- 
tively, the denial of the PGChoLoOn dees met bar the prag- 
pective immigrant fron @dmiszien co the United States, 

In such @ case the @lien must preve that he e¢ she quali- 
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number specified in sec tiga 291 (@} (it), plus 
any visas aot required for the classcs Speci- 
fied in paragraph: (2), se qualified ismigrance 
whe are the Speuses, Wuasirried seas Gr unmarried 
daughters of an alien iawluliy adwitred for 
Permmnent residence..... 


Section 204 of the Iumigraciss and latioum@iity Act, 6 
U.S.C. §il%4: 


(@) Any citizen of tie United States claiming 
that an @lien is entitled tse a preference status 
by xeaisen of the relatiumships deseribed in 
paragraphs (1), (4), a (5) of sectien 203(#), 
Cr t@ an immediate reiacive status under 
sectien 201(b), or any alien lawfully adaicted 
for permmment residence ¢léimiag tha. um alien 
is entitied te @ preference state oy reasen 
of the relaBiouship described in sectien 203 
(@){2), ox any elien desiring te be clusesifisd 
8 & prefereace immigra:t under sectiean 203 
(8)(3) (or any percoa cu behalf of such an 
Slies), of aay perscen éeiiving aad iuteading 
to employ within the Gaited States an allen 
eutitied te classificatiun ae «¢ prefereace 
wader. section 263(a) (6), way file 

@ petition with the Attorney General for such 
Clausifiecation. The setitioa @hali be in such 
form as the Atturney General may by regulations 
prescribe and shall cautain such iaformation 

be supperted by such deewwentary evidence 
the Afterney General way require. The 
petition shail be aade ender sath administered 
by @ny individual having authority te adainister 


«= § « 


oaths, if executed in the Uniced States, but, 
if executed outside the United States, admin- 
istered by @ consular officer or an immigrea 
tien officer. 


(b) After an investigation of the facts in 
each case, and efter caagulatation with the 
Secretary of Laber with respect to petitians 
te eccerd & status under section 265(@)(3) or 
(2), the Attorney General shall, if he deter- 
mines that the facts stated is the petitien 
axe true and that the alien in behalf ef whoa 
the petition is wade is an immediate relative 
epecified im section 201(b) or is eligible 
for @ preference status under section 203(a), 
approved the petition and forward one copy 
thereSf to the Department of State. The 
Secretary of State shali then autherize the 
consular officer concerned te grant the prefer- 
ence status..... 


(e) Nothing in this section shall be construed 
to entitle an fumigrent, in behalf of whem « 
petition under this section is approved, to 
enter the Unitud States as a preference: iami- 
grant under section 203(a) or as an imeediate 
relative under sectig:: 201(b) if upen his 
arrival at a pert of entry in the United States 
he is feund not to be entitled to such classi- 
fication. 


Section 291 of the emigration and Netionality Act, 8 


U.S.C. $1361: 
Burden of Proof 


Whenevir any person uskes application fer a 

vies or any cther document required fer eatry, 
or askes application fer admission, or other- 
wise attempts to enter che United States, the 


burden ef prep ghall Le upen such person to 


establish that he is eligible to receive such 
wisa or such decuwent, or is not subject cto 
exclusion under any provision of this Act, anc, 
if am alien, that he is eatitled to che aon- 
immigrant (quota immigrant, oc nenqueta 
imeigrapt) status claimed, as the case, may 
be. If euch persona fails to establish to the 
e@tisfection of the consular officer that he 
is eligible to receive a visa or other docu- 
meat required fer entry, no visa or other 
document required fex entry shall be issued 
te such person, aor siwil such person be 
adaitted te the Uniced States unless he estad- 
lishes to the satisfaction of the attoracy 
General that he is aet subject to exclusion 
under @ny provisions of this Act..... 


ABRGCUME NT 


POINT 7 


THE CLASSIFICATION GF ALIENS 
BY CONGRESS YOR ADMISSION LNTO 
THE UNITED STATES [5 NOT SUBJECT 


2O_JDICTAL BEVIEW 


The plaintiff challenges the constitution- 
ality of cne of the many clasaificatioas of aliens es- 
tablished by Cengress az pari of the cowprehensive scheme 
for the admission ef aliens into the United States under 
the Imaigration aud Natioualicy act, 6 U.S.C. §l10l et 
seq. The plaintiff, « wale alien aveking to ebtaia 
jnmigration benefits on behais oi his alleged illegitimate 
son, comphains that Section 101(b)(1) denies him equal 
protection and due process of law in that Congrese failed 
to grant a privilege statue cha: axiets for methers and 
theiz. illegitimate offapriag under Section 101(b)(i)(D). 
It is submitted that the classi ficacions regulating the 
adwission sf aliens adepted by Congress and contained 
im the Act ave not subject to judicial review. Therefore , 


this case Joes not present @ justiceable question and 


the Court lacks subject matter jurisdiction. 


The power of Congress to regulate the aduis- 
sion of aliens is sui generis it cevelves from ao other 
power, but is an aktribute of sovereignty deeued entrusted 


selely to the legislative branch, tu be delegated as it 


sees fit. Hishiwurg Fkiu v. United States, 142 U.S. 
651, 659 (1892); Chae Chan Ping v. United States, 130 
U.S. 581, 604 (1389); Fong Yue Ting v. United states, 
149 U.5. 698, 705 (1893); Boutiiter v. jemi gration and 
Haturalisation Service, 387 U.S. 114, 123 (1967). 


The United States Suprese Court has censisteatly 
adhered te the proposition and held without exception that 
Congress is vested with the plenary power to make rules 
For the admission of aliens, aac that the exercise of 
this Cengressional power will not be disturbed Ly the 
judicial branch of the government withouz regard Co the 
Court's opinion as to the fairness, wisdom or correctaess 
of such rules. See Kleindienst v. Maadel, 403 U.8. 753, 
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700 (1972); Harisiades v. Shaughnessy 342 U.S. 560, 592, 


396-597 (1952); The Chinese Exclusion Case, 130 U.S. 


381 (1889). The bread and exclusive power has been des- 
cribed numerous times by the Courc. As Mr. Justice Frank- 


furter stated in Galvan v. Press, 347 U.S. 522, 531 (1954); 


“Policies pertaining to the entry of aliens 

- fe peculiarly coucerned with the politicel 
conduct of govermaent ... that the formulation 
of these policies is entrusted exclusively to 
Congress has become as firmly embedded in the 
legislative and judicial tissues of our bedy 
politic as any aspect of our government." 


Similarly, in Harisiades v. Shaugiine sey, 
Supra, at 596-597, Mr. Justice Pramucurter, in @ concurring 


opinion, further cescribed the plenary power of Congress : 


“The conditioss for the eacry of every alien, 
the particular classes of aliens that shell 
be denied entry aitogether, the basis for 
determining such classification, the right 

to terminate hospitality to aliens, the 
grounds on which such determination shall be 
based, have been recegnized ag matters solely 
for the responsibility of the Congress and 
wholly futeide the power of this Court to 
coutrol. mphasis added.) re 


Nor have these earlier promouncements lost any of their 


validity. In Kleindienst v. Marcel, supra, the Supreme 
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Court reaffirwed its earlier language and cited with 
approval the following language of che first Mr. Justice 
Harlan in Len Moon Sing v. United States, 158 U.S. 538, 
547 (1895); 


“The power of Congrese to exclude aliens 
altogether from the Uniced States, or to 
prescribe the cerms upon which they may 
come to this country, and to have its de- 
clared policy in that Yeyard enforced ex- 
clusively through executive officers, 
without judicial intervention, is settled 
by our previous adjudications." 


Mr. Justice Blackman, for the Court, referred to this 


plenary Congression power over the aduission of aliens 


ae a “power to be exercised exclusively by the political 


branches of government” and further: 


“.+. the Court's reaffirmations of this 
principle have been legion. {Boot-note 
citing cases caltted). The Court without 
exception has sustained Congress’ ‘plenary 
power to aske rules for the admission of 
@liens and to exclude those whe possega 
these cheracteristics which Congress has 
forbidden’ ... ‘Over no conceivable subject 
is the legislacive power of Congress wore 
complete than it is over’ the aduission of 
aliens." 
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408 U.S. 755-766. See also Relaece v. Immigration and 

tux oa dce, 513 F.2d 303, 305 (Sth Cir. 1975); 
Hates v. [migration end Haturalizacion service, 343 F.2d 
466 (2nd Cir. 1965), Src. denied, 382 U.S. 816 (1965), 
Gorden and Rosenfeld, ation d edure, 
Section 2.2. In the last eentioned tYeatize, the authors 
state that "ne successful Challenge nas ever been nade 
to any exercise of legislative power in tne field”. id 
at §2.2, p. 2-13. 


Pimintiff alleges in nis ‘aplaine that he is 
entitled te have his petition on behali of his alleged 


$00 processed and granted in che same umaner 8 @ petition 
by @ wustural mother on behalf of hex illegitimate son. 
¥rom the disparate treatment created by Congressional 
mandate the plaintiff complains that Section 101(b) (1) (D) 
denies him equal protection and due precess of law. The 
plaintiff's position is untenable. Alchough it is not 


specifically stated in his complaint he is @pparently 
charging that Section 101(b)(1)@) violates his Pifth 
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Amendment rights on the basis that the Congressional 
defimitions contained in that section uncenstitutionsily 
based upon sex or illegitimicy. Although classificacions 
based upon sex and illegitimacy have been condemned by 


the Courts in the context of demestic legislation certain 


oh classifications have been apheld. See e.g. Labine v. 


Vincemt, 401 U.S. 536 (1971) (Classification based on 
illegitimecy upheld); han v. Shevan, 416 U.S. 351 (1974) 
(Classifieation bazed on sex upheld). Despite the above 
it is net the function of the judiciary in considering 
wattere relating to immigration and the aduiasion of Gliens 
to evaluate the propriety of ranting & certain privileged 
status or benefia tO one group of aliens az opposed to 
another. In Hérisigies, S6pre at 597 the Court stated; 


hey may have re- 
nexval or anti. Seuitisa 
» the reepensibilis, 
belongs te Congress ... But the under Lying 
pOliciss ef what classes of aliens shall be 
allowed te enter and what classes of aliens 
may be allowed te stay, are for Congress 
exclusively to determine evan though such 


Cotermingtion aay be deemed to offend American 
tradition ...” 


The exclusiveness and breadth of this Congressional power 
was agAin discuased by the Ninth Circuit: 
"Ie is firmly established that Congress has 


the power to exclude aliens of e particular 
race ee = bigesanen States -.." Dumev. 


43 U.8.LLM, ae spent 14, S75 78321). 


Although in the context of cuwestic legislation analogous 
complaints by the plaintiff wight be reviewable, when 
viewed in the context of Congress’ plenary power over’ 
immigration they are “iusubstantial”. See Feustino v. 
Immigzation and Naturalization Service 362 F. Supp. 212 
(S.D.N.Y. 1969) aff'd per curiam, @ad Cir. 1970), cert. 
denied, 401 U.8. 921 (1971); Pexdide v. lomigxation and 
Haturalization Service, 420 F.2d 1179 (5th Cir. 1969). 


Although these Congressional classifications way create 
hardships fer certain @liens seeking to enter che United 
Stéiiae the plaintiff herein cannot rely upon the Fifth 
Amendment to attack end overturn these classifications. 
“Whatever the procedure sutherized by Congress is, it is 


Gue process as far as an alien denied entry is concerned." 


United States ex rel. Enaufft v. Shaughnessy, 338 U.s. 


337, 544 (1950); see also Shaughnessy v. United states 


2% xe]. Mexei, 345 U.s. 206 (1953). As stated iu Wong 
Hing Pum v. Esperdy, 335 F.2d 657, (2nd Cir. 1964) “The 
Fifth Amendment does not affect, in any degree, Congress’ 
Plenaxy power ever exclusion procedures." 


4s previously mentioned the denial of a 
preference status to cert#'n aatural fathers aad their 
illegitimate effspring under Sections 1061(b)(1) and 203 
ef the Act dees net exclude the prospective beneficiaries 
fxom entering the United States but rather places thea 


in the positien ef every other alien whe has no stetutorily 
recognized familial relation living in the united Stctes. 
Ia sum, the Statutory classificacion challenged here is 


part ef @ comprehensive plan adepted by Congress in its 
exclusive autherity to Preseribe the classes of aliens 
who may enter end remein in the United states. In the 
past race, age, ethaic origin, political persuasion, 

national erigin, and sexual proclivitics have @ll been 
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to be characterisrics upon which Congress could base its 
distinctions in Crea@tment when Segulatiag che entry of 
aliens into the United States. All were beyond judicial 


Teview and there is ao Yeéson to {solate the plaintiff's 
coaplaint and treat it differeatly when juxtaposed againsr 
Congressional power in iomigration matters. Alchough 
adainistrative interpretations of the Act, and adminis- 
trative policies adepted pursuant to the Attorney Generai's 
broad discrecionary powers under the Act, are Subject to 
Treview the instant case Presents @ completely distinct 


iseue. The instant case does not challenge an agency 


" pelisy as in Noel v. Ghapmen 508 F.24 1023 (2nd cir. 1975), 


cext. denied U.&. (Gctober 6, 1975) or ea statu- 


tory interpretation as in Razareno v. Attorney General of 
che United states, 512 F.24 936 (D.c. cir. 1975), cere. 


denied U.8. (October 14, 1975). Here the plain- 
tiff directly challenges the clear and unamb ig uous statutory 
leaguage, not a3 Spplied, but on its face. As there is no 
issue of administracive policy and no issue of procedural 
due precess, there ig se basis fer review and the Court 
aust dismise this action. 


“19. — 
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Assuming axguende thar this Court heldse it 
has juriddietion te review the challenged defiattien 
and classification previously described thea it must 
find that the determination by Congress te withheld the 
preference status described in Section 203 ef the Act 
from illegitimate children claiming through their natural 
feathers is a coustitutionsliy permissible exercise of 
Congress‘ centrel over the aduission ef elians. 


It 1s well settled thet en alien has no right 
co eater ox remain in this country. Kiiemdionst v. 
Meade], supers. And as previously mentioned an alien 
“may be denied entrance on ground which would be consti- 
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MS ie) 
[o> a) 
jess 


tutienally Suspect er impermissible in the context of 


comest ic Policy,” Fiallo v. Levi, et al, Slip. op. 74¢ 


1083 E.D.N.y. November 28, 1975 (copy attached hereto). : 


Silverman v. Rogers 437 ¥.24 192 (ist Cir. 1979), gert. 
Seated, 402 3.5, 983 (1971) (refusal to enjoin deporta- 
tien of alien married to American eitizen despite the clain 
that the action was Vacenstitutienal since it Cestraped 

the constitutional rights cf parties to live tegether ix 
marriage); See also, Swarts v. Rogers, 254 F.24 338 (D.c. 


Cir.), gexrt. Senjec 357 u.s. 928 (1958); 7, v. 
Sahl grat { es: Bec: “a Perdido 
Dinares 
Soon EER izar ig bOxvice (8.D.N.Y, 


Septeuber 20, 1974) 73 Ciw. 1079. 
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In rejecting an almost identical constitutional 
e@ttack on the Congressional definition of “child” under 
the Sct, Judge Moore, speaking for the majority of a three 
judge court, stated; 

“There is no doubt that Congress can establish 

classifications which result in .he granting 


of benefits to one greup ef individuals, and 
theis denial te enether. Unless the immigra- 


The Court weet on te state, citing the Hoel 
case, that there is no need te apply the test of coupelling 
state interest in iamigration cases, since alienage is not 
@ suspect classification fer tie purposes of legisiatien 
regulating the aduission or expulsion of aliens. 


In the instant case Congress has act barred 
the alien visa beneficiary fren iumigevating inte the 
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limitations if e visa is available to him. The status 
of illegitimacy itself is net an exciudable character- 
istic. What Congress has done in Section 101(b)({1) and 
Section 203 of the Act is te adopt & constitutionally 
permissible aystem fer the puBpese of regulating the 
aduission of aliens. 


Prier to the 1957 amendments to the Act, 
illegitimate children end their natural parents were net 


eligible for the privileged status cenferred en children 
and their parents. Im 1957 Congress amended the act 
te include §1101(b)(1)(D), extending privileged statue 
to certain alien methers of illegitimete children an. to 
certain alien illegitimate children seeking privileged 
status through their reletienship. 


The statutory language is quite clear. Plain- 
tiffs alleged sen is tuqjuestionably ineligible te receive 
privileged status. There is no need fer the ceurt to 
interpret the statutery language and thus legislative 
histeny histery is ef ne direct relevence. while Congress 
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way have deeired to alleviate certain hardships thet it 
perceived flowiag from the seperation of mothers end 
their illegitimate children, it is clear that Congress 
perceived ne similar hardships eceurring in the sepera- 
tien of natural fathers and their illegitimate, unlegiti- 
umted, unidepted children. 


Congressional concern ever waintaining the 
family unit must net be regarded as so overriding that ell 
other legitimate cenceras with the administration of the 
immigration laws should be disregarded. Gther concerns, 


such @8 preventing fraud and providing fer efficient and 
proupe determinations by American consuls ebroad, must 
Glse be weighed in evnlustiag the legitimacy of the Con- 
gteesionsl classification. 


In seviewing the constitutional basis for the 
legislative classification in Section 4101(b)(1) the Court 


in Figlle v. Levi, supra, stated: 


“Hawever, in view of the need to establish 
eduinistrative precedures abroad which can 


prosess immigration applications efficiently, 
aveid extremely difficult problem ef investi- 
gation end preef, and minimize the petential 
for sham cleins, we cannot say thet the legis- 
lative decision te exclude uuwed b 

fathers and their illegitinate children frou 
the statutery definitions ef parent and child 
is pateatly unreasenable." 


See also Hesqpene v.. Attemey General of United stares, 


512 F.2d 936, 940 (B.C. Cir. 1975) where the Gourt of 
Appeals, discussing the denial of “child” status to 
children seeking iumigration benefits who were BAD Cec 


The granting ef privileged status te astural 
fathers aad their illegitiaste offspring would obviously 
open @ fertile field fer frmutaient claims. Clains of 


pateraity long efter the birth of a child would be dif- 
fieule, if net impossible, te verify, ef. Gomes v. Peorex, 
409 U.S. 545, 538 (1973). Congress would hove te be 
cencegeed with the trenendeus additional burden en consuls 
abreed thet processing and investigating these claims 


weuld create. Gm the other hand, verification of maternity 


is usually @ good deal less difficult. in Stanton v. 


Weinberger, 502 F.2d 315 (10th Cir. 1974), the Goust 

of Appeals held that, in the centext of adoption and 

eecial security, “a classification designed to prevent 
[spurious claims] has a rational basis and is ast invidious." 


Ad. at 320. The Supreme Court in Jimenes v. Weinberger, 


417 U.S. 628 (1974) end in Weinberger v. Salfi, U.s. 
» 43 U.S.L.W. 4985 (Jume 26, 1975) recegnized a 


legitimate governmental interest in the preveation of 
spuriow: clains. 


Comgress was clearly coucernsd with the 
difficulties attendant upen a determination of the bens 
fins» @f @ paremt=echild relationship when it granted the 
privileged status te aliens whe had @ parent-child re- 
letienship with citizens or permanent resident aliens. 
Rather than grant the privileged status to all persons 
who could prove that denial ef the privilege of a nroapt 
xeunien with their parent er child would defeat the 
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Congressional aim of maintaining or reuniting families, 

a difficult determination under the best of circumstances, 
Congress anumerated classes of persons to whem it would 
grant the privileged status. This removed en almost 
impossible burden free the lomigration «i Maturaliza- 

tion Service and frvem American consuls asroad of having 

co determine the nature of the alleged relationship between 
the parent and the chi.id and all:wed fer a relatively 
Simple determination. Thus Congress granted the privileged 
status to all legitimate children and their parents aad to 
@li illegitimate children and their mothers, but withheld 
the privileged status from adopted children and their 
adoptive parents if the adeption took place after the 

child was 14, from legitimated children end their parents 
if the child was net in the custedy of the legitimating 
parent at the time ef legitimisaticn ox if the child was 
over 18 at the time of legitimization, and from step- 


childrea and stepparents if the child was over 18 at the 


time of tho warriage creating the status of Stepchild. 
Congress also denied the privileged sterus from the natural 
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parents of adoptive children who sougbh the privileged 
status based solely on their biological relatic ship. 
Title 8 U.S.C. §1101(b)(1). 


Similarly, Congress excluded the relaticnship 
of illegitimate child and natural father, the relationship 
claimed by the plaintiffs, not because such @ velationship 
could never meet the criteria of @ family unit, which it 
clearly could, but because, on balance, Congress concluded 


that it usually weuld sot meet the criteria, particularly 


where Chere had neither been a legitimixation er an adep- 
tion. Rather than require the consul ox the Imnigrat ion 
aad Maturalizetion Service to make a subjective determina- 
tion ef whether @ real parent-child relatioaship existed, 
Congress opted to exclude the class. The enly realistic 
alteraative would have been to include the entire class 
witheut qualification, which would give /llegitiaste 
children greater privileges than children adepted siter 
they are 14 aad would give the fathers of illegitiwace 
children whe neither adepted nor legitimated their 
children greater privileges than parents who adopted 
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children ever 14, or who becane stepparents after the 
child became 13. Im Weinberger v. Selfi, supra, the 
Supreme Court upheld a Congressional deterwination that 
was similarly under- and over-inclusive because, inter 
Sita, of the expense and other difficulties of iadividual 
determination. Jd., 43 U.S.L.W. et 4993. ‘The challenged 
classification should Similarly be ugheld. Fialio v. 


Levi, et si., Suga. 


If any justificatien ie necessary to sustain 
&@ Congressional classification crested for purposes of 
regulating the admission of aliens to the United States, 
the prevention ef spurious cleius and the alleviation ef 


undue burdeas on coasuls abrouws, deth legitimate cenceras 
sheuld suffice and the classification should be apheld. 


THE FINDINGS CW THE BOARD oF 
TXMIGRATION 


4S previously mentioned Congress adopted a 
Systew for regulating the admission of aliens whieh is 
restrictive i2 mature. Title 8 U.S.C. $1101 et seg. 
The Afternoy General, as the person charged with the 
idministration ef the immigration laws, hes broad dis- 
cretion in the implementation of the policies of those 
laws. Reyaleen College inc. v. Clark, 295 F. Supp. 365 
(Ve. 1969). By regulation the Board of Tami gration 
Appeals pursuant to 8 C.¥.R. §3.1 has the sole delegated 
authority to review the denial of requests fer preference 


status such 4s in the case at bar. 


The plaintiff hercin is set entitled te have 
the decision ef the Board reversed unless on a liuited 
threshold review.. by this Court its decision is found 


C@ be an abuse of discretion ox unaupperted by substantial 


evidence. See Magzione Relery inc. v. Hspexdy, 238 r. 
Supp. 374 ($.3.8.¥.. 4964); Flower Futniture Hines gecurioy 


Goze. v. Esperty, 229 ¥. Supp. 182 (S.D.N.Y. 1962); 
Roubeliotis v. Iemiazation and Naturalization service, 


304 F.2d 453 (7th Cir. 1962). Mer is he entitled to 4 


trial de neve ox: judicial review. Piower Furniture Menu- 
Secturing Comp. v. Esperdy, supra. | 


Piaintift complains that the Beard exred es 
Smectes of law im holding that the beneficiaxy ef bis 


vis@ peticion was not “legitimated” vithis the weaning 

Of Section 101(b)(1)(¢) of the Act, and that he wei 
Senied dur prosess because the Begrd foued as « estzer 
of lew that Kin Kok (au was ineligible te qualify fer 
the yoquested preference etétus. The platatife &llages 
sn paragraph 5 of his complaint be has “ecksculedged his 
pateraity” of the vise petition beweligiary, and hes paid 
fer Sia care and Suppert. He alee alleges that adnce 
Article 15, in PATE, States “childzen born @ut of wedlock 
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By representing that he has “scknowledged" 
and agintained his alleged son, the plaintiff is attempting 
te read inte Article 15 of the Nerriage Law a suppleaeatal 
fore of "acknowledgement" through the proof of saterial 
facts, i.e., suppect end uaintensace, which is aomexistent 
im the language ef Article 15. While the Chinese Law 
may try to equalize the rights ef a “legitiasted” child 
it dees not, in and of itself, anke the child wu “legiti- 
mate” child et birth. As the Board's decisiun indicates 
article 15 dees net state that a child bera out of wedlock 
has any right es against the putative father unless the 
paternity is legally established. it is only then that 
Article 15 permits the illegi@imate child te seek suppert 
and residexce in the custody of the identified father. 


Qn appeal to the Board the plaiatiff sought 
te persuade thet administrative tribunal by citing former 
adainietvative decisions relating te the issue of legiti- 
mation. While the Beard correctly reted that thease 
decisicns weuld oot be bindiag upen a legitimacy case 
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deriving from the People's Republic of China, it is 
werthy to nete that the Beard in each of these cases 
Zoued that substantial “legal” preset of legitinetion was 
present (E.g. In Batter of ¢ paternity was acknowledged 
at the time of birth and recorded en a birth certificate; 
in Matter ef K paternity wae ackugwledged on & certifi- 
eate of birch and baptian). The Board in requiring the 
plaintiff to "legally establish” PSternity in this case 
was requiring ne mere im the way of certainty than it 
has in the past. This certainly conferms with the 
restractive mature of Title 8 U.S.C. 1101 et seg., and 
prevents ppuricus claims of paternity. Hed Coagrass 


demanded less in the nature of preef of paternity or 
legitimation, it would not hewe used the restrictive 
categeries defined in section 101(®)(1), but would have 
used @ geourel definition invelving euch characteristics 
@8 care, companionship, devotion or psychological rela- 
tionship to define which “children” should enter the 
United States en « preferred basis. 


Preof chat the paternity of the alleged son 
has been legally established is pexticulerly necessary 
in this action since it arises from a political entity 


with which the United States has no political relations, 


People’s Republic of Chine, and therefore without a showing 
chat legitimation hes been “legally established" proof of 
actual filiation would be most difficult to verify by 

the Immigration Service er the Department of State. 

Newhere arn the cautiomary statements by the ceurts re- 
gerding judicial restraint free the pblitical cenduct of 
goverament as it relates to immigration matters aere 
velevant. See Point I supra. Therefore, this court chould 
affirm the decision ef the Beard and shew deference to 

the iaterpretation given by the agencies charged with 
administering the immigration Lawa. See Nazgreay v. 
Attorney General, supra at 939-940. 


Section 101(6)(1) is a constitutionally per- 
wissible classificeticn adopted by Congress pursuent to 


its plenary power over the admission of aliens. The 
decision ef the Board of Umigration Appeals denying the 
plaintiff's petition fer preferred status was not an 
abuse of discretion and is supperted by substantial 


evidence. The Court should therefere dismiss this action. 


Dated; Mew York, New York 
December » £975. 


Respectfully scbmitted, 


THOMAS J. CAHILL, 
Gattedeftates Attorney for the 
Seutherr District ef Mew York, 
Attorney fer the Defendant. 


THOMAS HW. BELOTE 
Special Assistant United States Attorney, 
Gf Counrel. 
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BEFORE: MOORE, Circuit Judge, WEINSTEIN and BRAMWELL, 
District Judges. 


MOORE, Circuit Judge: 


This is an action challenging the constitutionality 
of two classificationsof aliens established by Congress as 
part of a comprehensive scheme for the admission of aliens 
into the United States contained in the Immigration and 
Nationality Act (fhe “Act"), Title 6°U.&.C. §1101 et sec. 
Plaintiffs specifically challenge the Act's definition of 
"parent' and "child" insofar as it excludes the relation- 
ship between unwed, biological fathers and their illegiti- 
mate hiidvan®? The effect of the exclusion is to sub- 
ject the aliens in question to restrictive numerical quotas 
and labor certification requirements which are waived for 
individuals who qualify as parents or children, within the 
meaning of the Act, of American citizens and permanent 
residents. 2/ Plaintiffs are three sets of unwed, biological 


fathers and their illegitimate offspring. Both the aliens 


excluded by this section of the Act and the American citizens 


or permanent residents who are these aliens' illegitimate 


children or biological fathers have joined as plaintiffs in 


this suit; their claim is that the statutory classification 


is unconstitutional or its face since unwed biological 
fathers are excluded hile unwed biological mothers are not. 

A three-judge court was ordered convened, and 
plaintiffs have moved this Court for certification as a 
class action, summary judgment, and a permanent injunction. 
For the reasons which follow, those motions are denied, and 
judgment is entered for the defendant. The facts are not 
in dispute, and may be summarized briefly 

Ramon Fiallo, an infant and an American citizen 
by birth, applied - through application submitted on his 
behalf by his mother - to the United States Consul in the 
Dominican Republic to have his alien father c‘ficially 


declared to be his parent under the immigration laws, so 


that the latter might remain permanently in the United 


States. Ramon Fiallo's petition was rejected, the Consul 
stating that Fiallo senior could not be declared the parent 
of an American citizen since his child was illegitimate. 

At present, both parents are living together in this country 
with their child; although the father could qualify as a 
parent if he legitimated his son, he and the boy's mother 

do not wish tc marry. 

Cleophus Warner, a naturalized American citizen, 
attempted to have his illegitimate son Serge, a citizen of 
the French West Indics, officially declared to be his child 
within the meaning of the Act by filing a petition with 


immigration authorities in New York, so that the boy might 


~f~ 


i 


remain permanenly with his father in this country. The 
petition was rejected since the hoy was neither tne father's 
legitimate nor legitimated offspring, and hence he coul 

not meet the Act's definition of a child. 

Trevor and Arthur Wilson are two brothers under 
twenty-one years of age who are permanent zesidents of the 
United States. After the death of their biological mother 
they sought to have their father, a citizen of Jamaica, 
officially classified as their parent so that he might 
qualify for permanent residency in this country. It is 
clear whether their petition has already been denied, bu 
denial is certain since the boys were never legitimated 
hence their father cannot qualify as a parent under the 

The alien fathers and son in this action believe 
that their only realistic avenue cf admittance to this 
country on a permanent basis is through classification as 
the parent or child of an American citizen or permanent 
resident. Fiallo senior has sought a labor certificate 
unsuccessfully in the past; Wilson senior alleges that the 
only job for which he is qualified - that of general han 
man - is one for which the required certificate is not 
granted. 

Subject matter jurisdiction is conferred on this 
Court by section 279 of the Act, Titie & Y¥.$.C. §1329. 

A threshold question is presented with regard to 


Fiallo's standing to maintain this action. The administrative 
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decision on which Fiallo bases this suit is the denial of 


his. petition by the United States Consul at Santo Domingo. 


Decisions of consuls granting or denying a visa have been 
held to be immune from judicial review. See, e.g., Loza- 
Bedoya v. INS, 410 F.2d 343 (10th Cir. 1975). We note, 
however, that the petition in question here did not con- 
stitute an application for a visa, but was a preliminary 


declaration of immigrant status. We will not extend con- 


sular non-reviewability, insofar as that_rule has been 


recognized, beyond the actual grant or denial of a visa. 


— 


This is predicated upon our reluctance to insulate entirely 
the actions of any public official from judicial scrutiny, 
and thereby foreclose a group of plaintiffs from seeking 
relief in the courts. Plaintiff Fiallo, therefore, is not 
barred from bringing this action. 

Turning to the merits, we begin with the proposi- 
tion that Congress' power to make rules for tne admission 
and expulsion of aliens is exceptionally broad. 


This Court without exception has sus- 
tained Congress' plenary power to make 
rules for the admission of aliens and to 
exclude those who possess those character- 
istics which Congress has forbidden. Over 
no conceivable subject is the legislative 
power .. . more complete than it is over 
the admission of aliens. 

Kliendienst v. Mandel, 408 U.S. 753, 766, 92 
‘Bets 2010, 2e0o, 2a msba. 26 633 (1972) 
(quotation marks and citations omitted) 


*  eatitiemaliti die demas eee meee oe 
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The limits to the exercise of this power are few, for an 
alien has no constitutional right to enter or remain in 
this country, Kliendienst v. Mandel, supra, Moreover, 
he may be denied entrance on grounds which would be con- 
stituticnally suspect or impermissible in the context of 
domestic policy, namely, races/ physical condition,4/ 
political beliefs ,2/ sexual proclivities,°/age,/ and 
national origin. 8/ 

In regulating the admission of aliens who are 
the spouses, parents, and children of American citizens 
and permanent residents, Congress has chosen to specify 
kind of relationships which are, for purposes of the immi 
tion laws, embraced within those terms. This is a per- 
fectly proper exercise of the Congressional responsibility 
to admit into this country those individuals who will be 
desirable additions to our populace. This includes 


9/ 
individuals who will respect our system of government 


and who will be useful additions to our labor force ,29/ 
as well as those whose lives reflect personal standards 


of conduct important to our society's sense of morality. 


And while the Congress' view about what kind of marital 


or pazental relation should be encouraged in this country 


may differ from the individual views held by the members 
of the courts, it is not for the judiciary to usurp the 
legislative function and replace the Congressional standards 


with its own. 


A number of courts have ruled on the question of 
whether, in the immigration field, Congress may constitu- 
tionally apply its own standards with respect to the status 
of familial relations, and we note that this power has 
consistently been upheld. In United States v. Diogo, 

320 F.2d 898 (2a Cir. 1963), this Court held that a marriage 
valid under state law need not be recognized as valid under 
the immigration laws. 

Of course Congress may adopt a federal 

standard of bona fides for the limited 

purpose of denying immigration oriori~ 

ties to persons whose marriages do not 

neet the standard. That standard, em- 

bodied in the Congressional understand- 

ing of the terms "marriage" and “spouse” 

as those temas appear /n the immigration 

statutes is, of course, the relevant 

standard to apply in exclusion or deportation 

proceedings brought under the statutory 

provisions appropriate. 320 F.2d at 905. 

In Faustino v. INS, 432 F.2d 429 (2d Cir. 1970), 
cert. denied, 401 U.S. 921, 91 S.Ct. 909, 27 L.Ed. 2d 
824 (1971), we held that it was not unconstitutional 
for Congress to permit citizen children over the age of 
twenty-one to bring their alien parents into this country 


without regard to numerical quotas, but to deny that same 


privilege to citizen children under that age. Accord, 


Perdido v. INS, 420 F.2d 1179 (5th Cir. 1969). And in an 


analagous situation the District of Columbia Circuit up- 
held the application of one aspect of the Act's restrictive 


definition of child to the provision of the Act granting 
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priority status to the sons and daughters of American 
citizens;/l/ the effect of the holding was to deny the 
status of child, and hence the consequen* statutoyy bene- 
fits, to aliens who were adopted by American citizens 


ee 12 
their fourteenth birthdays. / Nazareno v. Attorney 


of the United States, supra. 

There is no doubt that Congress can est 
Classifications which result’'in the granting of benefits 
to one group of individuals, and their denial to anoth 
Unless the immigration laws in question are wholly dev 
of any conceivable rational purpose , 23/ or 
ly aime«l at achieving a goal unrelated to the recgulatic 
of immigration ,24/ they are not unconstitutional encrce 
ments on the right to equal protection of the laws. 

At the request of the Court the Legal Aid 
Society representing the plaintiffs submitted a most abic2 
and exhaustive post-trial memorandum demonstrating via 
statistical tables and many treatises its thesis that the 
"courts are giving increasing legal recognition to the 
reality that unwed fathers, like mothers, have close ties 
to their illegitimate children." (Post-Argument Memorandun, 
p. 17). From these statistics and extensive bibliography 


counsel draw the conclusion that "the evidence leaves no 


rationai underpinning for discriminatory treatment of 


unwed natural fathers and their illegitimate children, ard 


leaves no doubt of the patent unconstitutionality of the 
severe and extreme form of discrimination effectuated by 
the statutory provisions challenged herein." (Id. p. 21). 
These conclusions, plaintiffssay (Id. p. 1), demonstrate 
"the utter irrationality of the unwarranted conclusive 
presumptions effectuated by the challenged provision 
However, in vicw of the need to establish ad- 
ministrative proccdures abroad which can process immigra- 
tion applications efficiently, avoid extremely difficult 
problems of investigation and proof, an@ ininimize the 
potential for s! i say that the legisla- 


tive decision to exclude unwed, biological fathers and their 


illegitimate children from the statutory @efinitions of 


parent and child is patently unreasonable. Cf. Faustino v. 
INS, supra. For example, while the names of biological 
mothers routinely appear on such documents as birth certifi- 
cates, this may not be the case where unmarried fathers 

have not acknowledged paternity officially at about the 

time of birth. Although such evidence would not necessarily 
be conclusive of one's status as a parent, nevertheless 

we perceive that it might be more difficult for an unrelated 
adult to pose as a child's mother than a child's father, 
where the birth certificate contains a definite name and 


identification of the mother only. 


As a matter of law, therefore, the challenged 
immigration provisions are not so arbitrary or capricious 
as to be uaidaehieenonat accordingly, we conclude that 
plaintiffs' provocative statistics and ably documented 
argument, which certainly would merit Congress‘ attention, 
cannot be given weight here, lest this Court engage in the 
kind of policy-making activity which is properly the province] 
of the legislative branch and not the judiciary. 


Plaintiffs urge that Congress' primary purpose in 


exempting the parents and children of American citizens and 


permanent residents from quota limitations and labor certifi- 
cation requirements was to enable families to be together 
in the United States. Without question, the policy behind 
the statutory enactments was a benevolent one; however, we 
Cannot accept plaintiffs' unspoken assumption that they, 

and not Congress, should determine who constitutes the 
"family" which shall be allowed to enter this country on 

a priority basis. The statutory language is quite pees 

in its exclusion of unwed fathers and their illegitimate 
children; the fact that Congress focused upon the type of 
family which it determined should have the right to emigrate 
en masse to our ghebed"’ tndiaates that it may well have 
decided that, on balance, unwed fathers would not have such 
relations with their illegitimate children as would justify 


their being given this Special exemption from the normal 


immigration requirements which apply to all other individuals 
seeking visas for permanent residency. 

Even if it be assumed arguendo that biological, 
unwed fathers should under all circumstances be accorded the 
rights of parents, plaintiffs' constitutional claim cannot 
prevail. The possibility of joining one's closest family 
in the United States is a privilege granted by statute, 
not a right given by the Constitution. 

There can be no doubt but that 

[the appellants] as unadmitted and 

non-resident aliens have no constitu- 

tional right to enter and remain in 

this country. It is equally clear that 

their wives as resident aliens have no 

constitutional right to keep them here 

on the theory that the integrity of the 

family is protected by equal protection 


principles. 
Noel v. Chapman, 508 F.2d 1023, 1027 


a Cie. Lois). 

The same rule has been applied by this Court when 
the individual seeking to challenge an alien's expulsion was 
the alien's United States citizen-child.. Enciso-Cardozo v. 
INS, 504 F.2d 1252, 1253 (2d Cir. 1974); c£. Faus: ino v. 
INS, supra. As we recognized in Noel v. Chapman, supra at 
1027-8, the burden of separation from one's kin which occurs 
when an alien relative is properly excludable under our 


immigration laws and the American citizen or resident deter- 


mines not to leave this country in order to be with the 


alien, is not the equivalent of the statutory destruction 


of the marriage or family relationship. Certainly a dif- 


ficult choice is involved, but it is not one which is 
forbidden by the Constitution. 

Plaintiffs' final argument is that the operation 
of the Act's definition of parent and child works a con- 
stitutionally impermissible hardship on them. While we are 
not unmindful of plaintiffs' plight, we have heid in the 
past that such incidental impact on the family as the opera- 
tion of the immigration laws may have is not violative of 
the Constitution. Noel v. Chapman, supra; Enciso-Cardozo v. 
INS, supra; accord, Robles v. INS., 485 F.2d 200 (10th Cir. 
1973); Silverman v. Rogers, 437 F.2d 102 (JSE-Cirs 1970), 
Perdido v. INS, 420 F.2d 11979 (5th Cie; 2969). The law is 


at times painful to some, but it cannot on that basis alone 


be automatically invalidated as to all. 


Consideration of the class action issue is un- 


necessary in the light of our decision. 


The relevant section is 1101(b) (1) (2), which reads: 


(1) The term “child" means an unmarried person under 
twenty-one years of age who is-- 


(A) a legitimate child; or 


(B)-a stepchild, whether or not born out of wed- 
lock, provided the child had not reached the age of 
eighteen years at the time the marriage ereating the 
status of stepchild occurred; or 


(Cc) a child legitimated under the law of the 
child's residence or domicile, or under the law of the 
father's residence or domicile, whether in or outside 
the United States, if such legitimation takes place 
before the child reaches the age of eighteen years and 
the child is in the legal custody of the legitimatirg 
parent or parents at the time of such legitimation, 


(D) an illegitimate child, by, through whom, or 
on whose behalf a status, privilege, or benefit is 
sought by virtue of the relationship of the child to 
its natural mother; 


; iz) a child adopted while under the age of four- 
teen years if the child has thereafter been in the 
legal custody of, and has resided with, the adopting 


thereafter, by virtue of such parentage, be accorded 
any right, privilege, or status under this chapter, 


(F) a child, under the age of fourteen at the 
time a petition is filed in his behalf to accord a 
classification as an immediate relative under section 
1151 (b) of this title, who is an orphan because of the 
death or disappearance of, abandonment or desertion by 
or separation or loss from, both parents, or for whom 
the sole or surviving parent is incapable of providing 
the proper care which will be provided the child if 
admitted to the United States and who has in writing 
irrevocably released the child for emigration and 
adoption; who has been adopted abroad by a United 
States citizen and his spouse who personally saw and 
observed the child prior to or during the adoption 
proceedings; or who is coming to the United States 
for adoption by a United States citizen and spouse 
who have complied with the preadoption requirements, 


if any, of the child's proposed residence: Provided, 
That no natural parent or prior adoptive parent of 


parentage, be accorded any right, privilege, or 

under this chapter. 

(2) The terms “parent", "father", or "mother" mezn 
parent, father, or mother only where the relationshin 
exists by reason of any of the circumstances 
subdivision (1) of this subsection. 


© U.S.C. S115115), 8 UeSsC. $1387 (a) 1. 
Dunn v. INS, 499 P.24 $56, 858 (9th Cir: 1974). 


U.S. VW. EBeperdy, 277 P.24 537, 539 (28 Cixz. 1960). 


Kliendienst v. Mandel, supra. 


Boutilier v. Ih 207 U.S. 118, 87 S.ce. 1569, 12 
GGi (1967). 


the United States, 512 Ff. 


Faustino Ve INS, 422 F.2d 429,43) (28 Cir, 1970), cert. 
denied, 401 U.S. 921, 91 S.ct. 909, 27 L.Ed. 2d 824 (1971); 
Hitai v. INS, 343 F.2d 466, 467 (2d Cir. 1965), cert. denied, 
462 U.S. 816, 86 S.ct. 36, 15 L.Ed. 24 63 (1965. 


Klicndeinst v. Mandel, supra. 
tN itt tam a eee SS ea 


See, e.g., Buckley v. Gibney, 332 F.Supp. 791 (8.D.N.¥s 1971) 


6 U.S.C. §115 (a) 1) 


This is one of the several types of individuals whom we 
might commonly call children, but who are excluded from the 
Act's definition of that term. Others excluded are 
married children, children over twenty-one years of age, 
stepchildren who were over eighteen when the marriage 
creating their status occurred, children who were legi 
after they were eighteen. Similarly, the mothers and 

of these individvals are not accorded the status of p 
within the meaning of the Act. 


there is no need to apply the test 
of con; ing st interest in immigration cases, since 
alicnac i eye ect. classification fer perposes 6£f 


ge 
legislati 1 cea the admission and expulsion of aliens. 
Noel v. lapnian : 1023, 2028 (2a Cix.,. 1975). 


In this regard we note that where the Congressional purpose 
of any law regarding aliens is not to regulate immigration 
but to invidiously discriminate against American citizens, 
permanent residents, or already-admitted alicns, that law 
cannot - in contrast to the one under consideration here - 
withstand constitutional scrutiny. See Mow Sun Wong v. 

500 F.2d 1031, 1036 (9th Cir. 1974); Ramos Vv. United Stat 
Civil Service Commission, 376 F.Supp. 361, 366 (D. Puerto 


Rico 1974); Ci. Grahaia \ V. Richardson, 403: U.58.-365, 91 8.Ct: 
1848, 91 L.Gd. 34534 (1571). 


Counsel for the Government persuasively suggested at oral 
argument that plaintiffs' position could have spnes 4 
consequences if adopted by immigration officials an unwed 
mother living here could bring to the United States all of 
her illegitimate children, each of whom couid bring over 
his or her biological father; each father could then bring 
over all of the children he has ever fathered, and there- 


ho 
nee 


after each of those children could bring over his or 
mother, who could then bring over all of her illegitimate 
ehildren; etc., eEtc., ete, 
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I. Issues 
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Tre constitutionality of the 


“* 


"parent" and “ehild” in the Immigration 


te mee 


Laws is challenged. 


“47 


gration and Nationality Act (Act), Title 8 U.S.C. 
and (2) (1970). Unlike mothers and their illegit 
fathers, and their illegitimate children, are excluded fron 
the definition of "parent" and "child", They are therefore 


ineligible for certain exemptions given citizens' relatives 


Locator in 


ry 


who are trying to enter the country: citizen fathers can not! 
have their migrating illegitimate children iecntiae from 
numerical quotas and labor certification requirements as 
their "immediate relatives"; citizen and permanent resident 


' jlleg gitimate children can not have their migrating fathers 


f 
: 


exempted from the labor certification requirement. Insofar 
as pertinent, the definitional provision reads: 


"(1) The term ‘child’ means an unmarried 
person under twenty-one years of age who is-- 

(A) a legitimate child; or 

xk * 

- (D) an illegitimate enild, by, through 
whom, or on whose behalf a status, 
privilege, or bencfit is sought by 
virtue of the relationship of the 
child to its natural mother; 
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"(2) The terms ‘parent’, ‘father’, or 
‘mother' mean a parent, father, or 
mother only where the relationship 
exists by reason of any of the circum- 
stances set forth in subdivision (1) 
of this subsection." 


8 U.S.C. § 1101(b) (1970). 


The questions presented sine (1) whether a statute 
making it more difficult for a parent and his child -- one 
of whom is a citizen or permanent resident -- to live 
together in this country solely because of the sex of the 
parent and the illegitimacy of the child is valid under the 
Fifth Amendment; and (2) whether a federal court is without 


power to declare such a statute invalid because it is a part 


of the immigration laws. The answers should be no. The 


as well as women. Each of these plaintiffs is being deprive 


coed 


i— 


i 
i 
i 
i 
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of a critical part of his “life 


Constitutional road to equality of the sexes is open to men 


law." U. S. Const. Fifth Amend. 


("equal protection of the laws") 


> 


- - Without due process of 


cf. id. Fourteenth Amend, 


timates and illegitimates with no rational basis is no - 


Legal discrimination between men and women or legi- ¥ 
longer tolerated. Where, as here, statutory invidious 


| 
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discrimination punishes American citizens by denying them 
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: a 4 « 
familial association, one of the most precious attributes of 
humanity, the courts should Say what is plain: the statute is 
unconstitutional. The wrong to parent and to child is not 
reduced by characterizing the one as a "biological father", 


without regard for his progeny. Such disdain for filial 


TREO EET OT “eae eats EL TR AEE leer Gear NE 


affection is incompatible with - Constitution embodying the 
highest ideals of a civilized nation such as ours. 


II. Facts 


2 pep ey seme signe sae 
pour 1 


Plaintiffs Ramon Fiallo and Ramon 
Fiallo-Sone, son and father 
rent! Ind rather 


| 
Ramon Fiallo is a United States citizen, born 
New York City in 1971. Although his father, Mr. Fiallo-Sone, 
was not married to his mother, his father's nane appears on | 
his birth certificate and his father has nurtured him since 
his birth. An American consul has informed Mr. Fiallo-Sone 
that he is not eligible for an immigrant visa or permanent 


residence status without a labor certificate, and that while | 


the labor certificate requirement is waived in the case of 


t 
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fathers of citizen children, the waiver is only available if 
the child is legitimate issue. A foreign mother of an 


illegitimate citizen would have obtained the waiver, 


Plaintiffs Serge Warner and Cleophus 
er LE ODNUS 
Warner, son and father 
st ng rather 


————E 


Cleophus Warner, a naturalized citizen,is the unw 


father of Serge Warner, who was born in the French West 


\ 


ee eee oe 


Ce ee 


ertificate, he registered as Serge's father shortly after 


Serge's birth, and he has Hostal paternity. Mr. Warmer 
has supported his son since the child's birth. In 1969 Serge, 
in accord with his parents' and his own desires, entered the | 
United States to live with his father. Father and son took 
steps to obtain an immigrant visa and permanent residence 
status for Serge in 1972. The Immigration and Nise bicgite 

| 
laws allow citizen parents to bring alien children into the 

| 
United States as “immediate relatives" without regard to the 
applicable numerical limitation on imnigrants. Mr. Warner" 
petition was denied on the ground that Serge was : 
not bie dertetuane issue @s required by statute. Had the 
petition been by a mother who was a naturalized citizen, or ‘ 
had the child been legitimate, the petition would have been 


granted, 


Plaintiffs Trevor and Earl. Wilson 
and Archur Wile sons and father 
FLD Stihl eda te tace ata ers eho Mates WS UG SES Be BS 


Trevor and Earl Wilson, who are now permanent 
residents of the United States, were bor in Jamaica in L957 
and 1959 respectively. Arthur Wilson acknowledges the boys 
as his illegitimate sons. He lived with them and supported 


them until 1968, at which time hegiste moved to New York City 
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with their mother. From 1968 until 1974 Mr. Wilson main- 
tained his relationship with his sons by visits and corres- 
pondence. He also continued to support them financially. 


After their mother died in 1974, the two boys asked their 


* 
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father to come to the United States to live with them. But 


anaes 
t 


Mr. Wilson was only able to stay for as long as an emergency 
visa allowed. Since his children are illegitimate, Mr. 
Wilson is unaole to settle in the country without a labor 


certification. Were a mother in Mr. Wilson's position, or 


were the children legitimate, 7c’ arent ‘would have been 


able to enter the country without a labor certification. 


Iil e Law 
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The position of these three families illustrates 


sree ee 


the severe effects on American citizens and permanent resi- 
‘dents from the Act's discrimination between male 
and female parents and between legitimate and illegitimate 


children in its definitions of parent and child. The 


ET se 


| 
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government does not contend that the relationship of parent 


to child does not exist or that a strong emotional bond 
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between the father and child is lacking in any of these ees 


Its position is that the statute compels the discrimination } 
ae 


— So o———— 
: 


This statute, defendant insists) (is. net subject to 
judicial review. Characterizing the ee eee as one: 
of aliens fcr the purpose of their exclusion from the country, 
it coniernds that Congressional power to exclude aliens is 


unfettered, See, e.¢., Chae Chan Pine v. United States 
Phonaitngascatt posa) pbiasttenartatel LN nll neta nctadtam ay oe J PiiSMschadl carbo eed sn ter leeptecatia ay 
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130. U8. 58k, 8 SeCte 629, BH taka: 068 (1985) Pawsting. y, 


tats 


inmigvation and Naturalization Service, 432 F.2d 429, 431 
(2d Cir. 1970) (Per Curiam), cert. denied,’ 401 Us. 921, 


91'S. Ce. 909) 27 Lied. ed 624 (ies). 
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But this is not a simple case of classifying 


for the purpose of preferring some over others fur entry. 
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Rather, Congress has hinged immigrants' access to this country 
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on their relationship to citizens and permanent residents. 
The question thus becomes whether a Congressional classifi- 


cation of citizens and permanent residents which severely 


disadvantages them may escape traditional constitutional. 


scrutiny merely because it is set in alienage legislatio 


If the classification were based on race, rather 


than gender or legitimacy, the court's power would be no 


different. Were Blacks, for example, excluded from the 


‘ 


list of those American citizens who could bring in oe 
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ee aE eoue regard to quotas, no court would let the 
Statute stand. The Constitution, and in particular, the * 
Fifth Amendment, protects citizens from abusive or discrimi- 
natory government action. Packaging a discriminatory classi- 
fication of citizens in alienage legislation can not tunes 


it from judicial scrutiny. 


There is ample Supreme Court precedent for inter-' 


vention when enforcement of the Act burdens citizens’ 


constitutional rights. United States v. Brignoni-Ponce, 
ue, , 95 }Sup.Ct.2574, L.Ed.2d (1975); 
Almeida-Sanchez ve Undted. States, 413 U.S. 266, 273.n.5, 


OF. SeCts, 255042909 Bf Lanka, 2a 596: (1079). 


Burrafatov. United States Dept...of State, 


(2d Cir. 1975) (dicta). The Court has recognized procedural 


due process and Fourth Amendment limitations on the govern~ 
ment's exclusion and expulsion of aliens. Bee, 6.2. 

Wong Yang Sung dij acer iti SSO ULG. 33, 49-50; 70 S.Ct, 445, 3 
454, 94 L.Ed. 615 (1950); Kwock Jan Fat v. White) 253 nus, 
454, 459, 464, 40 S.Ct. 566, 568, 570, 64 L.Ed. 1010 (1920); 


Kaoru Yamataya v. “usher, 189 U.S. 86, 100, 23 S.Ct. 6li, 
614, 47 L.Ed. 721 (1903): cf. Lennon v. INS F.2d 


(24 Giz, 1975). 
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Wnen courts have been faced with challenges to 
other sections of the Act which classify aliens in terms 
of their relationship to citizens, they have not shrunk from 


traditional equal protection analysis. See Perdido v. 
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Immigration and Naturalization Service, 420 Fe2d LL79, Lisl 7 


eh 
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(Sth Cir. 1969); Faustino v. Immigration & Naturalization 


woe 
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Savvice, 302 FiSapp.. 212, 215 (S.D.N.¥. 1969), attic, 


432 F.2d 429 (2d Cir. 1970), cert. denied, 461 U.S. 921, 


S08 F.2d 1023, 1026-9 (1975). 


91 S.Ct. 909, 27 L.Ed.2d 824 (1971). Cf. Noel v. Chapmin, a 
So blatant a discrimination on the basis of 
gender and legitimacy is seldom found in modern statutes. 4 


{ 


Illegitimacy as a basis for denial of rights available to 
legitimates has been repeatedly struck down as invidious and) 
lacking in rational basis. See, e.g. ,Jiminez v. Weinbercer, 
417 U.S. 628, 632, 94 S.Ct. 2496, 2499, 41 L.Ed.2d 363 
(1974) ; a Jersey Welfare Richts Oreanization v. Cahill, 
411. U.S... 619, 620-621, 93.S.Cc, 1700, 1701, 36 L.Ed.2d 543 
(1973) (Per Curiam); Gomez v. Perez, 409 U.S. 535, 538, 

93 S.Ct. 872, 875, 35 L.Ed.2d 56 (1973) (Per Curiam); 


Weber v. Actna Casualty and Surety Co., 406 U.S. 164, 175- 17 


? 


92 S.Ct. 1400, 1406-1407, 31 L.Ed.2d 768 (1972); Glona v. 
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American Guaranty 427 jabili nevradce, 391 U.S+.79,76, 


ora oon 


88 §.Ct. 1515, 1517, 20 L.Zd.2d 441 (1968); Levy v- Louissana, 
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391 U.S. 68, 70-72, 88 S.Ct. 1509, 1510-1511, 20 L.Ee.2¢ 
436 (1968) ; Tanner v. Weinberger, F.2d (6th Cir. 
1975)... Gender classifications have also been treated as 


£ i ow 


invalid. S2e, e-g-,fumesx v- Dept. 0 employment Security, 


i ee L.Ed. 2d (1975); 
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Weinberger ve Wiesenfeld, U.S. 


9d 514 (1975); Stanton v. Stanton, U.S 


1373, 43 L.Ed.2d 688 (1975); Taylor v. Louisiana, 419 U.S. 


522, 95 S.Ct. 692, 42 L.Ed.2d 690 (1975); Frontiero v. 


ii 
i 
| 
i 
| 
' 
| 
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Richardson, 411 U.S. 677, 93 S.Ct. 1764, 36 L.Ed.2d 553 


(1973); Reed v. Reed, 404 U.S. 71, 92 S.Ct. 951, 30 L.Ed. 2¢ 


925 (1971); Ginsburg, Gender and the Constitution, 44 U.Cinn. 


L. Revs 101975). 


ot 


The legislative history and the statutory scheme | 


leave no doubt that the exclusive purpose of Congress 


was to maintain or reunite family units which include 
United States citizen or permanent resident members. 


Not a shred of evidence has been produced to support 


‘ 


the rovernment's claim that the statutory purpose 
& y purp 


Se 


was to prevent spurious paternity claims by unwed natural 


fathers. As one of the provision's co-sponsors put it: 


§ * ° ° . . * : ; 
‘This bill is praiseworthy in its fundamental purpose -~ 


, 


ron] 
re 


to reunite families." 103 Cong. Rec. 15497 (1957) (remarks 

of Senator Pastore). See also, H.R.Rep. No. 1199, 85th rene, 

lst Sess, 7-8 (1957): HVR. Rep. No. 1365, 82d.Cong., 2d Sess, : 
| 29 (1952): 1957 US. Code Cong. & Ad. News 2020-2021; 103 


Cong. Rec. 16719 (1957) (remarks of Senator Kennedy); 


> 


Cong. Rec. 16307 (1957) (remarks of Representative Rodino) ; es 
Immicration Service v.. Errico, 985 0.8. 214, 219-220 and no * 
‘ 


| 87 S.Ct. 473, 477-478, 17 L.Ed.2d 318 (1966); . Nation v. Esperdy 
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239 F.uSuppy 531, 534-535 (S.D.N.Y.1965). the courts must anc 
the general legislative purpose from the legislative hister | 
| particularly where it supports a reasonable non-sexist ees, 
pretation... Weinbereer v..Wiesenfeld, cu. ee 

of the Cong sressional purpose to reunite families, there 

is no rational basis for the statutory classification 


| denying the parent- -child status to unwed natural fathers and 


their illegitimate children while automatically granting it 


(95 S.Ce. 1225, 1233-35, 43 L.Ed.2d 514 (1975). In view 


to persons in other family relationships. 
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Even if Congress were motivated by a desire to 


discriminate against men and illegitimaces in a way harmful 


- to American citizens, the statute could not stand. 


It is firmly established that a natural parent, 
whether father or mother, and a child, wnether legitimate or 


not, have fundamental, constitutionally protected interests 


in mutual companionship and a life together. 


“The rights to conceive and to raise 
one's children have been deemed 
‘essential,' Meyer v. Nebraska, 262 
W.S.390, 399, 43 8.Ce, 625, 626, 67 
L.pd. 2042 (1923), ‘basic. civil, rights 
of wan,’ Skinner v. Oidahoma, 316 U.S. 
S65. -GA1. G2 6. Ct. 2000. 115, Ae. Tite, 

4655 (1842), and’ 7. Tiehes far more 
precious ..... than, property rights, * 
May Vv. Anderson, 345 0.8. 523, $33, 
73 S.Ct. 840, 843, 97 lukd. 1222.(1953)." 


Stanley v. Illinois, 405 U.S. 645, 651, 92 S.Ct. 1208, 1212, | 


———2. 


"31 L.Ed.2d 551 (1972). See also, Weinberser v. Salfi, 
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Aetna Casualty & Surety Co., 406 U.S. 164, 169, 92 S.Ct. 
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1400, 1403, 31 L.Ed.2d 768 (1972); Levy v. Louisiana, 391 U.¢!. 


68, 71, 88 S.Ct. 1509, 1511, 20 L.Ed.2d 436 (1968), 


"Yt is no less important for a child to be 
cared for by its . .'. parent when that 
parent is male rather than female. And 

a father, no less than a mother, has a 
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| Weinberger v. Wiesenfeld, 0.9. ; 5 wo BCE. 2225, 


i3 
bonstitutionally protected right to the 
"companionship, care, custody, and 
management’ of ‘the children he has 
sired and raised, [which] undeniably 
warrants deference and, absent a 
powerful countervailing interest, 
protection., . Stanley v. Illinois, 
605 U.S. 645, 651, 92.S.Ce. 1206, 1212, 
Sh BEd. 2d 551: (32872) ." 


1235, 43 L.Ed.2d 514 (1975). 
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Courts now recognize that unwed fathers, like } 
| 
mothers, often have strong ties. of affection to their ille= | 


gitimate children and desire a continuing relationship with 


een arene 


them. See, ©.@+s Miller vi Miller, 504 3.24. 1067, (9th Cix, 


1974) (Per Curiam) (statute permitting adoption without notice 
to natural father of illegitimate unconstitutional); People 


ex rel. Slawek v. Covenant Children's Home, 52 I11.2d 20, 


284 N.E.Zd 291 (1972) (statute precluding father:of illegiti- 


mate from asserting right to child and denying custody un- 
constitutional); In Re Mark 7... 8 Mich. App. $02. 154 N.W.2¢d 
27, 35 (Ct. App. 1967) (custody of illegitimate child awarded | 
to father after mother's release of child for adoption) and 
cases cited 154 N.W.2d at 33 n. 7, 154 N.W.2d at 35 n. 13; 


Be. Vs Fa, 113 8. 5.Super, 396, 273 A.zd 808 (luv. & Dom, 
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Rel. Ct. 1971) (denying father and his natural child of 
right to see each other deprives them of equal protection); 
Application of Juan R., (N.Y.Fam.Ct.), in N.Y.L.J., Oct. 28, 


1975, at 1, col. 3 (putative father who has estab- 


lished paternity may bring action to acquire visiting rights 


without litigating custodial. issues); Stone v. Chip, 68 Mise,’ 


2d. 234, 326. N.¥.S.2¢ 520 CPamCe. 1971) Ccriticizgine 


' 


rule that mother should have child absent proof she is unfit): 


3 
! 


etd 


Conley v. Johnson, 24 N.C.App. 122, 210 S.E.2d 88 (Ct.App. 
1974) (court may order visitation rights for father of 


illegitimate despite mother's objection); Hanmack v. Wise, 


211 S,E.2¢ 118,.121 (QW. Va. 1975) Cfather acarded 


custody of illegitimate child); / State ex rel. Lewis 


- ae 


v. Lutheran Social. Services, 59 Wise, 2d 1, a 


207 N. W. 2d 826 (1973) (father of illegitimate 
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must be given a hearing on termination of his parental 


rights); K. Davidson, R. Ginsburg and H. Kay, “Text. 


Illegitimacy and Sex Based Discrimination," Sex Based 


Discrimination 309-329 (1974); Note, The Emerging Constitution- 


al Protection of the Putative Father's Parental Rights, 70 


Mie. Le Rev. 150t (1972). 


State legislatures are systenatically revising 
laws in order to expand the parental rights of 
unwed fathers. See, e.g., Fla. Stat. Ann. § 63.062 (1974); 


| Hawaii Rev. Laws § 578-2 (Supp. 1974); S.H. Ill. Ann. Stat. 


31-3-1-6 (Supp. 1975); Me. Rev. Stat. Ann. § 532 


(Supp. 1975); Mich, Comp. Laws Ann. © 710.3a (Sepp. 1973); 


| 
| 
66 9.1618, 9.1-8, 9.ieiza (1975); Burns Ind. Stat. | 


Minn. Stat. Ann. §§ 259.24, 259.26, 959.260). (Supp. 1975) 
BD, Cetus  WUS-20 C197: Ride Cons Laws G 18-75 | 
Supp. 1974); Utah Code Ann. § 78-30-4 (Supp. 1975); Va. sual 
§ 63.1-225 (Supp. 1975); Wash. Rev. Code Ann. §§ 26.32.030, 
26.32,085, 26.24.190, 26,28.110 (Supp. 1974); Wise. Stat. 


Ann.ch. 263, §§ 48.02 (ii), 48.42, 48.02, and 48.425 (Supp. 
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This clear trend is consonant with national 
_— recognized te Congress in its adoption of the Equa 
Rights Amendment and in tee enactment of a series of other 
Statutes designed to overcome outmoded concepts : sex 
Jionrintesvton: See, e.g., Proposed Constitutional 
Amendment, S.J. Res. 9, 92d Cong., lst Sess., 118 Cong. Rec. 
9568. €1972), H.R. J. Res, 208, 92d Cong., lst Sess., 117 | 
Cong. Rec. 35782 SEPT) !Civil Rights Act of 1964, Title Mii 
42 USC § 2000(e) -5 (1974), Equal Pay Act of 1963, 29 U.S. Qe. 
§ 206(d) (1965). 
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The fact that Congress has not yet had the oppor-: 
tunity to winnow through the enormous federal statutory 
materials to carry out its clear present policy gives added 


force to the argument that the vestigial remainder of such - 


‘by the courts. 


| 
| 
discrimination embodied in the Act should be closely oo 


Social science Likewoewce and empirical studies 
illustrate why courts, as well as legislatures, no longer 
allow legislative exclusion of fathers of illegitimates frou 
Statutory benefits. Such discrimination is based on an 


archaic and overbroad stereotype of unwed fathers. Most 
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pregnancies result from exclusive long-term relationships 
between the father and mother. ‘M. Sauber and E. Rubinseein, — 
Experiences of the Unwed Mother as a Parent 27 (1965); 
Herzog, "Some Notes About Unmarried Fathers," 1966 Child 
Welfare 194; Pope, "Unwed Mother and Their Sex Partners," 
29 J. of Marriage & = Pamily, 555,. 558 (1967). Many 


fathers not only continue the relationship with the mother 


after the child's birth, Sauber and Rubinstein, Supra, at $3, 


but also demonstrate genuine interest in and concem for 


their children. R. Pannor,'F. Massarik, and B. Evans, The 


Unmarried Father :92 (1971); Chaskel, "Changing Patterns in 
Services for Unuarried Parents," 49 Social Casework 3, 10 


(1968); Wessel, "A Physician Looks at Services for Unmarried 


Parents," 49 Social Casework 11, 12 (1968). 
Even those fathers not living with their children | 


assume many of the functions of fatherhood vital to the well-' 


being of children, including financial and emotional — 


FO 


One statistical study found that between 59% to 83% of these 
& 
fathers contribute money for their child's expenses and 


approximately 70% visit their children. Ewer, 1971 Matermal 


and Child Health Service, Project H-214-2, Characteristics 


of AAPP Unwed Fathers -- A Descriptive Study 2, Table 33 
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The challenged provisions, by excluding only 
fathers and their illegitimate children from statutory 


benecits, are based upon an irrebuttable presumption tnat 


{ 
} 


fathers do not have close family ties with their illegitimate 


offspring, a presumption belied by the statistical evidence, 


sociological evaluation of family life, and the facts in 


the three cases before us. Such a presumption without basis 


in fact is invalid. See, e.g., Cleveland Bd. of Ed. v. 
LaFleur, 4140.5. 632, 94 S.Ct. 791, 39 L.Ed.2d 52 (1974); 
United States Dept. of Agriculture v. Murry, 413 U.S. 508, 
93.S.Ct. 2832, 37 L.6d.2d 767 (1973); Viandis v. Kline, 
412 U.S. 441,! 93 SiC&. 2230, 37 bu bG.2a63 (1973). Cf. 
Note, The Irrebuttable Presumption Doctrine in the Supreme 


Court, 87 Hatv. L. Rev. 1534 (1974). 


Whatever assumed basis there may once have been 


for such sexist presumptions no longer exists. Rationality 


must be viewed in the light of current knowledge. See 


610 (1970). 


Even if we accepted the government's contention 


that the natural fathers of illegitimate children were 


‘ 


Surner v.. United States, 396 U.S. 398, 90 &.Ce. 642, 24 L.ed,2d 
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singled out by Congress to prevent spurious claims, the 
statutory scheme is not rationally related to that end. 


See Jiminez v. Weinberzer, 417 U.S. 628, 634-6, 94 S.Ct.2495, 
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2500-01, 41 L.Ed.2d 363 (1974), where the Court invalidated 


" ‘ ‘ 95 at 
provisions of the Social Security Act denying children's 


Di vied 8 


wet 


insurance benefits to a subclass of illegitimate children 

because the structure of the statute was not reasonably 

related to she purported purpose, prevention of spurious clains. ' 
Paternity or eateries deals be claimed and proven 

in cases involving legitimate children, leg. cimated children 


Lc +9. 


ey ee and illegitimate children to the satisfactio 
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imnigration and consular officials. The burden of proof 


aren 


o£ any familial relationship is on the United States citizen | 
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authorities may require birth certificates, marriage certifi- 
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or permanent resident and the alien relative. Immigration | 
\ 
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cates, baptismal certificates, school records, census records! 
affidavits, letters, photographs, remittances, proof of custody, 


proof of support, a blood test, personal testimony, and other 
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evidence. 8 C.F.R. § 204.2 (1975). The potential for 


spurious claims is as great for those included in the 
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statutes!’ definitions of parent and child as for illegitimate} 
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illegitimate children and men claiming to be fathers of 
legitimated, legitimate, or illegitimate children in a step-~ 
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. children and their fathers. Women claiming to be mothers of 
child situation, and their respective children, would have as ; 
3 


much difficulty or ease in presenting fraudulent proof as : 


but a conclusive statuto resumption denies any opportunity 
E y Opp y 
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would a man claiming to be the father of an illegitimate eee 
5 a si { = 
ehiid and his child, | a 
: } rs 
‘i t ‘ 
: And yet, quota restrictions are waived in the case : pis 
; Of a step-child or legitimated child if paternity is proven, ‘| h 
| | iH 
| 
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of proof in the case of an illegitimate child. A conclusive 


presumption supposedly established to prevent Spurious claims 


can not be upheld when the potential for fraud is Similar for 
"the excluded group and for groups receiving the statutory 


benefits. Jiminez v. Weinberger, 417 U.S. 628, 636-637, 94 
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BeGt. 2496, 2501+02, 41 L.Ed: 363 (1974), Cf. U.S, Dept: nF 
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Agriculture vy. Moreno, 413 US, a20, 93 pelt. 2821, 37 tsb. 2d | 
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782. (1973): Vilandis v. Kline, 412 U.S. 441, 453-4, 93 S.ct, : 


2230, 2237, 37 L.Ed.2d 63 (1973): Gomes v. Ferez, 409 U.S, 
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$35,538, 92 Seley O72; 875) 96 220.25 be (1973) 5 Stanley 
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39) UlS.. 73, 76, 68° S.Ce. 1515; 2517, 20 Libds2a Gol (1958). 
Tnis rigid presumption must be replaced by “more individual- 


ized means" of determining the family relationship. Turner 


v. Dept. ae Employment pecurity, ULS. 
L.Ed, 20 (1975). 
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Practically speaking, cat € contention | 
that the restrictive definition of parent is necessary to 
prevent spurious claims is nothing more than a plea on be- 
half of administrative convenience. But it has been clear 
for some time now that a scheme built upon administrative 
convenience cannot stand when invidious discrimination 
results. See, e.g. Frontiero v, Richardson, 411 U.S, 677, 


| 
if 
B90, 93 S.€t, 2764, 2772, 36 Bikds2d 583 (1973). 1 
IV. Conclusion - ar 

‘hi } 

{ 

iq 


Plaintiffs’ request for summary judgment in their, 


favor should be granted. 


| 
| 
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November 2¢ 1975. 
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CHIN LAU, : 
Plaintiff, : NOTICE OF PLAINTIFF'S 
V- : CROSS MOTION FOR 
SUMMARY JUDGMENT 
MAURICE F, KINSEY, District : : 
Director of the New York : 7S Civ. 1237 (LPM) 
District, Immigration and 
Naturalization Service, 
United States Department 
ot Justice, 
Defendant. 
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PLEASE TAKE NOTICE that upen the annexed General 
Rule S(g) statement of Edward jg, Ennis, attorney for plaintiff. 
and upon all papers filed and proceedings hac herein, the under- 
Signec wili move this Court on Submission of the papers filed 
neréin before the Hon. Lloyd F. MacMahon, for an order pursuant 
to Rule 56 of the Federal Rules of Civil pracedare granting 
Summary judgment for the plaintiff and for such other and further 


relief as this Court may deem just and proper y 


/ 
se 


f sf 
c / / > 
™ Fs i a4 gs 


batec: New York, New York Edward Z. Ennis 
December 11, 1975 8 West 40 Street 
“NewYork, New York 10018 
594-6780 


To United States Attorney 
Southern District of New York I. 


217 Park Row 
New York, New York 10038 
BE 3-1088 


Attorneys for Plaintiff 


UNITED STATES DISTRICT COURT 
SOUVHERN DISTRICT OF NEW YORK 


- ~~ ~ _ -_ _ - wove — - -_ ~ — ~ - = ~X 
C1tLN LAU, 

Plaintiff, 

: PLAINTIFF'S 
-V- : GENERAL RULE S$ (g) STATEMENT 

MAURICE F. KILEY, District : 75 Civ. 1237 (LPM) 
Director of the New York : 
District, Immigration and 
Naturalization Service, United 
States Department of Justice, 

Defendant. 
- ee ee 7 = = - -~xX 


1. Pursuant to Rule 56 of the Federal Rules of Civil 
procedure and Rule 9(g) of the General Ruies for the United States 
District Court for the Southern District of New York, the plain- 
tiff, by his attorneys, Edward J. Ennis and Benjamin Gim, in 
Support of his cross motion for summary judgment adopts and 
submits the statement of facts contained in defendant's Rule S (g) 
statement in support of defendant's motion for summary judgment. 
Plaintiff's attorneys believe and assert that there is no genuine 
issue of fact to be tried. 

2. In addition to the statement of material facts in 
Gefendant‘'s General Rule 9(g) statemBat incorporated by reference | 
herein, plaintiff sulmmits the following additional facts concerning 
which there is no issue to be tried: 

A. A copy of the English language tsanslation of 
“The Marriage Law of the People's Republic of China” promulgated 
on May 1, 1950 and published by the Foreign Language Press 


‘e 


B. The latest and most authoritative treatise on 


Chinese family law is M. J. Meijier's Marriage Law and policy 


in the Chinese People's Republic (Hong Kong 1971), copy to be 


submitted to the Court as plaintiff's Exhibit 2. The above cited 
work includes the following comments in respect of Article i5 of 


the Chinese marriage law. 


a. (p. 73) “Article 15 provides expressiy 
that illegitimate children shall enjoy the same rights 
as those born in wedlock, which means that they have the 
right to be brought up and educated and the right to 
inherit from both parents, plus, of course, the corres- 
ponding ocuty to support the parents. The question to 
which family they are to belong is probably to be decided 
between tie mother and father.” 


b. (p. 208) “The Chinese Marriage Law has, 
contrary to its counterpart in the U.S.S.R. retained the 
institution of the paternity suit in case of illegitimate 
children. tTais is clearly expressed in Article 15. The 
proof may be furnished by the motner, by other witnesses, 
or Dy material evidence. The natural father may be forced 
by law to pay the costs of bringing up and educating the 
child. The important point ia that the chilé has the 
status of a chiid born in wedlock. This is to say that 
Artdcie ijvaad: bi '4ee appladcabie; and that the stepfather, 
in the event of the woman marryinj somebody elise, is 
@lso bound by Article 16." 


c. (p. 427) “The fundamental meaning cf 
Article 20 is that the ties between parents and chil 
dren are not based on the marriage of the parents but 
on the blood relationship existing between them. This 
is strengthened by Article 15, which provides that 
children born out of wedlock shall enjoy the same rights 
as those born of &@ legal marriage. The relationship is 
based on descent." 
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Edward J, Ennis 
Attorney for Plaintiff 
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UNITED STATES LISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CHIN LAU 


HPA PEL 
New York 
jrition and 
mm Service, 


United States Department o; 


Justice, 


Defendant. 


PIAINTIFF'S BRIEF 
Preliminary Statement 
partacs have moved for Summary judgment to review 
a decision ot the Board of immigration Appeals of the united 
States Department of Justice denying plaintiff's petition for 
preterence imuigration visa status for his adult son born in 
China out of wedlock to facilitate the son's immigrution to the 


Lo) FOLn has father . 


Ouestions presented 


C2 As) Whether the son, born out of wedlock, is nevertix 


less Jogitimate under applicable Marriage Law o} 


People's 


kepublic of China. 


oA CTR RCeEBLT A 
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B. Whether the son, legitimate under Chinese Law 


"legitimate" within the meaning of §101 (b)(1) (A) of 


and Naturalization Act of 1952 (8USC1101 (b) (1) (A)). 


ii. Whether even if the son is “illegitimate” within the 


1952 Act nevertheless tne requested preference 


stetus should pe granted on the ground that limiting benefits of 


illegitimate children to those sought through the natural mother 


‘ 


excluding those rights sought through the natural father, 


unconstitutional denial of equal protection of law guarantee 


plaintiff by the due process clause of the Fifth Amendment. 


Statute Involved 

S101 (b) GL) (8USCLIOL) of the immigraticn and Naturaliza-— 

tion Act of 1y52 provides in purt: (1) The term 
unmarried person under twenty-one years of age who is 

(A) a legitimate child 

(C) a child legitimated under the law of the ch: 

resi1eence or comicile, or under the law of the father's residence 

xx domicile, whether in or outside the United States. if 


‘ 


legiiimation takes place before the child reaches the 


tlds 


such 
age of 
eignteen years and the child is in the legal custody of the legi- 
timating parent or parents at the time of Such legitimation, 
(D) an illegitimate child, by, through whom, or 
menalf a status, privilege, or benefit is sought by vii 


tne relationship of the child to its natural mother ; 


(2) (BUSCLI53) of the Immigration and Naturaliva- 
tion Act of 14952 provides as follows: 


Vises shall next be made avajlable, in a number 


not to exceed 20 per centum of the number specified in section 


201(4) (ii), plus any visas not required for the classes specified 


in parayraph (1), to Yualified immigrants who are the spouses, 
unmarried sons or unmarried daughters of an alien lawfully 
admitted for permanent residence. 


Facts 
The undisputed facts set forth in the General Rule Sg) 
statements annexed to the cross motions for Summary 
are as follows: 

Plaintiff, CHIN LAU, is a 47 year old native of 
the People’s Republic of china, who first entered the United 
States as a lawful immigrant in 1966 and he is a lawful 
permanent resident of the United States. jn 1973 he married 
in New York City and is presently married to Rose Cheung Lau, 


a permanent resident alien. This is plaintiff's tirst and 


only marriage and there are no children of this marriage, 


G 


Beginning in 1947 in China plaintiff cohabited with but 
not marry Chin Dung You. They have two children, daughter 
Sheung Lau, born in China on October 29,1948, and a son Kim 

Kok Lau, born in China on June 16, 1952. poth children continue 
to live with plaintiff's mother in China. Since their birth 
plaintiff has ucknowledged his paternity of his suid daughter and 
Son and has paid for their care, maintenance and support. 

On September 12, 1973 plaintiff filed with defendant a 
petition for grant of preference status to his son, Kim Kok Lau, 
preparatory to the son's emigration from China to the United States 


to join the plaintiff (as provided in .§203 (a) (2) 


Immigration Naturalization Act of 1952, 8 USC 61153 (a 


1154(a) and tie applicable regulations 8 CFR par 


Chinese Family Law 


Articie 15 ©f “The Marriage (Law. of the People's Republic 


provides as follows: 


"Children born out of wedlock enjoy the same 
rights as children born in lawful wedlock. No person 
is allowed to harm them or discriminate against them. 

Where the paternity of a child born out of 
wedlock is legally established by the mother of the 
child or by other witnesses or material evidence, the 
identitied father must bear the whole or part of the 
cost oj maintenance and education of the child until 
the age of 18, a 

With the consent of the mother, the natural 
father may have custody of the child. 


=i = 


With regard to the maintenance of a child born 
out of wedlock, if its mother marries, the provisions 
of Article 22 apply.“ 


The latest and most authoritative treatise on Chinese 


family law is M.J, Meijier's Marriage [aw and policy in the Chinese 


People's kepublic (Hong Kong 1971), copy Lu be submitted to the 
Court in this action, Dr. Meijier is a recognized scholar and 
author on Chinese family law. ‘The above cited work includes the 
following comments in respect of the above quoted Article 15: 


ai. (p.73) "Article 15 provides expressly 
that illegitimate children shall enjoy the same 
rights as those born in wedlock which means that 
they have the right to be brought up and educated and 
the right to inherit from both parents, plus, of 
course, the corresponding duty to support the parents. 
The questicn to which family they are to Lelong is 


probably to be deci n mother and father." 


Be (p.208) "The Chinese Marriage Law has, 
contrary to its counterpart in the U.S.S.R. retained 
the institution of the paternity suit in case of 
illegitimate children. This is clearly expressed in 
Article 15. The proof may be furnished by the mother, 
by other witnesses, or by material evidence. The natural 
father may be forced by law to pay the costs of bringing 
up and educating the child. The important point is that 
the child has the status of a child born in wedlock. 
This.is to say that Article 13 and 14 are applicable, 
and that the stepfather, in the event of the womun 
marrying somebody else, is also bound by Article 16." 


ce. (p.227) “The fundamental meaning of Article 
20 is that the ties between parents and children are 
not basee on the marriage of the parents but on the 
blood relationship existing between them. This is 
strengthened by Article 15, which provides that 
children born out of wedlock shall enjoy the same 


a “See 


rights as those born of a legal marriage. The relation- 

ship is based on descent." 

Administrative Decisions Below 

On February 28, 1974 defendant rendered a decision and 
orger denying plaintiff's petition on the ground that plaintiff's 
Son, Kim Kok Lau, was illegitimate and no evidence had been 
Submitted that he “has been legitimated", 

On plaintiff's appeal from the defendant's order and 
gecision pursuant to 8 CFR Section 3.1(b) (5S), the Board of 
Immigration Appeals of the United States Department of Justice on 
Octoper 23,,L074. rendered’.aiideci¢ion and opinion: (1) that: there 
was no evidence in the record that paternity "has been leyally 
established in compliance with Article 15 of the Marriage Law of 
the People’s Republic of China’ (2) that the Board could not 
construe the statute, Section 101(b) (1) (D) of the Act which express-— 
ly includes withan the definition of "child" an illegitimate child 
Claiminj a benefit through “its natural mother", as including an 
illegitimate child claiming a benefit through its natural father; 
and (43) that the Board lacked authority to hold the statute 

neonstitutional as denying equal protection and due process of 


law to natural fathers and their children, 
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found 
rT 
Cad 


Argument 

If the son is leyitimate under applicable Chinese law and 
therefore legitimate within the meaning of the immigration statute 
the petition for preference status Should be granted on that 
ground. If not the Court reaches the second guestion of the 
constitutionalizy of denying benefits to a resident alien father 
Or a son born cut of wedlock which are granted to the mother of 
such 4 son. Such discrimination against the father is uncensti- 
tutional and the benefit of the preference status should be 
extended to the father and son on that basis. 

The plaintiff submits that both of these questions may 
be decided on the motion for summary judgment. The second 
question of course is a pure question of law of the constitu- 
tionality of the statutory provision denying in important 
benefit to a natural father which is granted to a natural mother. 
The rirst question, whether under Chinese Family Law the son 
of the plaintiff is a legitimate child although born out of 
wedlock, although a question of foreign law is appropriate 
for summary judgment because presented on the basis of the 
agreed English translation of the Chinese statutory provisions 
and the commentary in the English language of a recognized 


expert in Chinese law, Dr. M.J. Meijier, 


The Rene ficiary, though born out of wedlack, is under Article 15 


Eiage aw of the People's Republic of China the legit - 


on at birth of the petitioner, Lau Chi 


In determining whether a particular beneficiary is 4 
legitimate child of the petitioner, "the law to be followed is the 
daw of the petitioner's domicile at the time when the question 


namely the birth of the beneficiar pee) Matter 


or 
LSN Dec, 302,305. Article 15 of the marr rage Lauw of the Chinese 
people's Republic provides that "children born out of 


aS Chiddren horn an wedlock. 


allowed to harm them or discriminate ayainst them." 
unambiguous language under the law of the place of the peneficiary's 


has the same legal status as an in wedlock child, namely 


legitimate at bixth and eligible for 2nd preference status under 


the provisions of 8 USC 1153(a) (2).* 


* A Lthough the ter ms "Sons" and “daugh ters" are not statutorily 
détined in immigration law, the Board of Immigration Appeals has 
held that the terms “sons" and "daughters" must come within the 
confines of the definition of "child", as brovided in 8 USC 1101 
(b) (1). In respect of adopted children a Court has affirmed this 
view. Nazareno v The Attorney General 512 F 2d 936 (CLA DC.) 
Under Subsection (A) of 8 USC 1101(b) the term "child" includes 

a “legitimate child" and under Subsection (C) a child lagitimated 
under the laws of the child's residence Gr domicile, 1f the lei. 
timation takes place before the child reaches the age of J and 
the child is then in the legal custody of the legitimating parent 
or parents, 


BEST QOPY AVAILABLE | 


In denying Jinmigretion benef:ts for this beneficiary, the 


Board, following Matt > Interim Decision 2299 (Bp 


\ * 


2h. 

*n the second paragraph of Article 15, which provides 
in the case of a child born out of wedlock if the paternity 
legally estabiished" by the mother or by “other witnesses or 
material evidence", the identified father must bear in whole 
in part the cost of maintenance and cducation of the child, 
Board seized the words “legally established" and Summarily dismis 
petitioner's appeal on the grounds that the paternity of the bhene- 

had rot been “legally established" i; accordance witr: 
PArtIe le: 15.2 thovt articulating. in any manner whatsoever what jit 
deemcd was required to have paternity “leyally established", ‘The 
Board reserved the right to determine whether, once paternity was 
legally established, such a determination was legally sufficient 
for legitimation within the meaning of the immigration laws, 

The tone of the Board's decision in this and in the Lo 
case manifests a predetermination to erect insurmountable barriers 
to block immigration privileges for out of wedlock children borr 
in Ching, By! failing conspicuously to articulate the criteria for 
"legally establishing" paternity, the Board leaves itself room to 


fashion on an ad hoc basis grounds for den*';ng visa petiticns 


in such cases no matter what pa.erni ~ proof a petitioner miy offe 


t 


SEC 


Mies 


Then, in the event this defense of 
ithe Board will have a fall back po 


the paternity is “legally established", it is still not "legitime- 


gration purposes", 


ct 
bh 
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The Board, by.an 6Uc, ef “eo 
paragraph of Article) 15 hae<. withse 
Subseyguent ot paternity estabiishm 
unequivocally cqualizes the legal 
Children, The second paragraph co 
and not the legal status of out of 
paternity suits where paternity is 
pretation of the noted authority o 
Meijer, in Marriage Law and Policy 
(1971) hereinaiter referred to as 
States that the Chinese Marriage: 1, 
terpart on. the U.S.S.R.. retained 
Suit in the case -of illegitimate c 
Gxpressed GnvArtie eps." 
Common sense tells us 
children are either in wedlock or 


the reasoning of the Board to its 


legal estabiishment is pierced, 


Sition of holding that even if 


neext reading of the.second 


ut warrant engrafted a conditicn 


ent to the first paragraph which 


status of in ard out of wedloc 


ncé€érns the maintenance and care, 


wedlock children by autnorizing 


contested. This is the inter-+ 


hn Chinese family law, M. J, 


in the Chinese people's Republic 
rene ar eee eel resets me 


(Meijier),pace 208 where he 


aw “has, contrary to its coun- 


the instituticn of the paternity 


hildren.. This is clearly 


the centext of this statute 
out of wedlock. If we tollow 


logical conclusion, what is the 


Status of an out of wedlock child who is not able to "legally 


establish" paternity? One can conceive of a number of situations 
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where it may not be possible to establish paternity, including 


. the case of a promiscuous mother who may not know herself who 
aT ee ee & 


the father of her child. Given the overriding purpose of the 


i 
a “ oo 


Statute which is to remove the unfair stigm: of illegitimacy 
(the snsequent loss of rights from the Out, of wedlo6ek child. 
the ame liorative aim of the Statute frustrated by such a construc- 


tion? The only sensible construction is the obviously plainly 


r ) 


read one, namely that the second paragraph concerns paternity 
pyactions for suppor It paternity cannot he proved against a 
f 


Nala tea father, he cannot he compelled to support the child, 


} 
this failure of proof does not affect the legal status: of £7 


= irre 


| 


oe Of wedlock child which is that fully equal to an in wedlock 


|chila, 

The contention that the peternity action proceeding in the 
second paragraph of Article 15 does not in any way qualify or 
diminish the fact that the first Paragraph of the statute makes 
all out of wedlock children leaitimate at birth, finds support in 
Meijier (page 208) as he states whatever the results of the 
paternity action) “the important point is that the child (out of 
wedlock) has the status of a child born in wediock®. The plain 
thrust of the statute is to prohibit discrimination between 
children, whether out of wedlock children, adopted children or 


stepchildren because these children are “the revolutionaries of 


he ruture and are not responsible for the mistake of their parents" 
bade 208). 
The Board has overlooked the 
23msS in the hiistory and development he Chinese Marriage Law 
is to abolish legal distinctions for chiidren based on the factor 
maitriaqe of their parents. 
Beginning with the establishment of the Soviet Republic of 
Shana in the Province of Kiangsi in 1931, the Chinese Communists, 
considering- the protection of wemen and children to be of primary 
importance in the system of the Chinese family, promulgated the 
Marriage Regulations of 1931. Meajier (page.47) states ‘a very 
important provision, embodying one of the fundamental principles 
of the regulations is found in Article 2]: The equalization of 
pOSIULONS OF Gliegi timate. and. leqitimate4ehildxen. In fact, 
the duties of the natural father towards illegitimate children 
were exactly the same as those of the father toward legitimate 
children after divorcee if the children were being raised by his 
wite (Article .14)." 
The Kiangsi regulations were followed by the Marriage 
Inmw of the Chinese Soviet Republic of April 8, 1934, which as 


Meijier (pag 3 observes continues "the principle of 


equalization or legitimate and illegitimate children expressed 
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in Article 19. Illegitimate children, this time, expressly callea 
by the traditional Chinese name of ‘szu-sheng tzu', ‘shall enjoy 
the rights granted to legitimate children by this Marriage 
law'. For the purpose of the Law, there was no difference between 
children born within or out of wedlock" 
The Mirriage Law of 1950 continued to reflect the concept 
family as a socialist cell, having an important function in 
the new society. "It is a family based on marriaye as well «as on 
Article 15 provides expressly that illegitimate children 
enjoy the same rights as those born in wedlock, which means 
that they have the right to be Lrought up and educated and the 
right to inherit from both parents, plus, of course, the corres- 
ponding duty to support the parents". (ME1 Ver page 73)! 
Commenting on Article 20 of the Chinese Marriage Law 
concerning the duty to support and educate children after divorce, 


Meijier elaborates; “the fundamental meaning of Article 20 is that 


ties between tne parent and children are not based on marriage but 
from the blood relationship existing between them. This is 
strenythened by Article 15, which provides that children born out 
of wedlock shall enjoy the same rights as those born of a Lega 1 
marriage. The relationship is based on descent". (see page 227), 


Thus, the Marriage Law in its various evolutionary staycs 


has consistently sought to erase the stigma of illegitimacy from 


fige 
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out o. wedlock children by declaring them legitimate at birth. 
Sucit Q@ forward looking approach is by no means unique to China. 
California, under Section 4453 of the Civil Code, provides that 
the issue of a marriage wnich is void or annulled or dissolved hy 
divorce is leyjitimate. Matter of Séndin-Nava, Interim Decision 
) involved a question of the legitimacy of Sandin- 
Nava's child born in California from a second marriage which wus 
unquestionably bigamous, Despite the fact of the child's “birth 
out of wedlock", the Board upheld the Special] Inquiry Officer's 
that the child was by California statute legitimate at 
and legitimate under the provisions of 8 USE 1101(b) (1) (A) 
of the immigration Act.) In Mactiec of Sinclair, 13 IéNn bee .613),614. 


Article 58 of the Panamanian Constitution provided; 


“parents have the sane duties with respect 
to their children born out of wedlock as they do 


+ 


toward children horn in wedlock. All children are 

equal before the law and have the same rights of 

inheritance in intestate Succession. " 

Obsetving that this Article "abolished the old distinctions 
between legitimacy and illegitimecy by providing for the equal 
treatment of all children," the Board held that if the petitioner 
father acknowledged paternity it was sufficient to establish the 


beneticiary as “his legitimate child", both as to Panamanian law 


and under the Immigration Act. 


If the Board can hold that the Panamanian law, which is 
Similar to Article 15 of the Chinese law in wording and scope, 

itute an out of wedlock child legitimate at birth, one 
can only view with dismay the Board's labored attempt distort 
the Marriage Law of China so as to grounu a denial of immigration 
privileges for such a child born in China. 

Even if we were to assume merely for the sake of argument 
that the second paragraph of Article 15 concerning establishm 
of paternity is a necessary condition precedent to legitimizing 
at birth of an out of wedlock child, such requirement has been 
more than complied with. 

China was and still is a country which maintains no aovern- 
mental .gencies to issue birth certificates for its more than 
800 million inhabitants. Under long estahlished administrative 
practice of the Immigration and Naturalization Service, the govern- 
ment has accept« in lieu of birth certificates in Chinese cases 
pedigree affidavits of relatives and neighbors, coupled with 
Secondary documentary evidence such as letters, family photographs, 


J) 


evidence Of Support for the purpose of proving family relationshi| 


(see Matter of Chin, Interim Decision 2151 (BIA 1972). Petitioners 


Submitted his affidavit to which was attached a family picture o! 


himself, his mother, the beneficiary, the beneficiary's natural 


mother and his elder sister taken when the beneficiary was only 
two yeurs of aye Submitted were an affidavit from the 
petitioner's first cousin and an affidavit of a 70 year old 

woman from a neighboriny village who had known petitioner since 

he was 4 child, both in China at the time of the beneficiary 
birth, wttesting to their persona} knowledge that the petitioner 

father of the beneficiary. Petitioner's first cousin aiso 

Conilirmed that the petitioner was .unahble- £6 marry. henetie imc ss 


Lar y; 


mother wecause cf nis father's opposition. petitioner also 


mitted evidences that he lived with the beneficiary and suppo 


him from the time of his birth until he Left to €miurate to the 
United States in 1966. In addition, petitioner presented a legal 
Opinion From the Library of Conyress which set forth that out of 
wedlock children in China have the same legal status as‘an in 


wedlock child. 

= Although the Board in t present case cavalier rly dismisses t 
bibrary of Conuress opinion, stating that the Board, not the Library 
of Congress, must make the ultimate interpretation of foreign sta- 
tutory provisions in immigration cases, the Board has relied almost 
exclusively in the past in other cases on the Library on Congress 

in interpreting foreign law. Matter Of Sineclaix, 12 Tew 613. 


ot Zapletalova, 12 Ién Dec, 25 cs 259; Matter Qf Boghdadi, 


I&N Dec. 666,667; Mat ter of Chong, 13 I6N Dec. 45,46,47; Matt’ 
Kim, Interim Decision 2258 (BIA 1974); Matter o! K, & IAN bee 


4 


42,748; Matter of Chojnowski, 11 I&N Dec. 287,288; Matter of dancur , 
ll I&N Dec. 365,366. cy 


Assuming that paragraph 2 of Article 15 requires establishment of 
paternity in order for the child to be declared legitimate, it 
Submitted the petitioner has “established” the paternity of h 
, not only by his own acknowledgment of peternity, but “by 
Other witnesses or material evidence". 
The Bourd's adamant refusal to recognize the legitimacy 
out of wedlock Chinese children becomes incomprehensible in 
of its contrasting liberal interpretation of the legitimacy 
tutes of China's political counterparts in such Eastern European 
countries as Hungary, Poland and Yugoslavia. These countries in 
Cnina have Lhe same underlying socialist legal phiio- 
sophy in abolishing distinctions between out of wedlock and in 
wedlock childre: I Ler aut a EEL GR (OP ij rGu ben Dee 


dealt with a ! f wed] | nild bern in Poland in 1939. The 


petitioner father, like the petitioner in this case, was unable 


arry the child's mother because of "some family misunderstancin 


3 


NO birth certificate was submitted for the ehild:. bern an 

put petitioner presented a baptismal certificate made some 

nine years after the chiid's birth based on a statement affirming 
paternity by the petitioner. The Board traced the development of 


Various legal statutes concerning out of wedlock children in 


Poland i 


beginning with the 1946 Law of Domestic Relations of Poland 


which abandoned traditional differences between legitimate and 


atts 
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illegitimate chiléeren, replaciny them with a new distinction of 
children born in and out of wedlock. That statute, observed the 


Board, made clear that "any kind of discrimination against a child 


born out of wedlock would be abrogated with retroactive effect" 
and that under tne 1946 Polish Law, an out of wedlock child 


“acknowledged vy the father shall have the legal status of a 


Child born in wedlock". By 1950 poland had adopted a new Code o: 


Domestic Relations, which "abolished all distinction between the 


legal status of 


a child born of legally married parents and that 
of a child born out of wedlock". The 1950 polish statute express- 


ly required the establishment. of paternity by a court or by the 


father's acknowledgment through the Registrar of Births before 


parental rights from the father attaches. The baptismal certifi- 


cate Gig not meet either one of these requirements. Nevertheless, 


the Board liberally construed the statute in favor of the peti- 
Cironing father. Arter finding that the petitioner “had stated 
Chat ne. 1s) the natural father (6 the benericiary",..and afte 


that "the primary evidence of acknowledgment in a. form of a certi- 


ficute assued by the-Reqgistra of Pirtis was lacking” the de] 


Le Vea 


eertiticate ol birth and baptism was regarded a: "Satis fdctur 


secondury evidence”, according to the HhO0ard, which rendered 


legitimate this child so acknowicdged by his natural father (page 77) . 


See also Matter of 


_ Chojnowski, 11 I&N Dec. 287. 


La 


petitioner, a native of 
Hungary, petitioned for his eight year old child born out of 


a 


wedlock in 1943, The 1947 Law of Hungary abolished 


‘= 15 Ps ee pee 
Che Gis tancilion 


between legitimacy and illegitimacy and “provided the same stat 


ALS 
for children born out of wedlock as children enjoy who were born 
of parents legally married". By 1953, the new Code of Domestic 
Relations removed even this last discrimin ting mark by dispensing 
witn the terminology of in wedlock and out of wedlock, Since. 195 
the Board said "there are no legitimate or illegitimate children 
in Hungary anymore, only children of eyual status". Since tie 
father acknowledged his paternity of the child the Board held that 
the child "satisfies the requirement of legitimation under Hun- 
garian Law and also satisfies the immigration requirements for 
Jegitimation (page: 520). In Matter of Jancar, 11 I&N Dec, 365 
the beneficiary was the unmarried illegitimate daughter of the 
petitioner born in Yugoslavia in 1944, The birth certificate only 
showed the name of beneficiary's mother and bore a notation that 
the father some five munths later signed uw statement at the local 
Youth Center that he was the child's father, 

The issue faced by the Bourd wus whether under Yugos lav 
law the act of acknowledging paternity legitimated the beneficiary. 


The new socialist system in Yugoslavia commencing with the 1946 


Constitution and the subsequent 1963 law specified that "children 
born cut of wedlock are considered equal to those born in wedlock 
with respect ic their rights and duties towards their parents and 
rights and duties he parents towards them" and that the terns 


"legaitiumate" and “illegitimate” are no longer used in domestic 


relations legislation, The problem here was that the act of 
acxnowledgment was made before the enactment of any of the Yugo- 
Slavian laws equalizing the status of in and out of wedlock chil- 
dren and the toard was unable to find any cases on how the Yugoslav 
courts would interpret an acknowledyment which had no legal signi- 
ricance in the pre-Communist Yugoslavia of 1944, Nevertheless the 
Bourd liberally adapted the Yugoslav law currently in force and 
tne acknowledyment of paternity, though not strictly in 

mn the law, was sufficient to hold that the penefi- 
Giary wae -a “legitimate chi id. 

it 1S axiomatic that "the policy of our laws has always 
been to encouraye tamily relationships even those foster in 


character Woodward v United States, 341 US 112,113 (1951). 


The encouragement of fanily relationships in immigration proceed- 
ings is doubly important because in the enactment of the Immiava- 
tion ke torm Act of 965, Congress reecoynived that “reunifical in 


rt beats (Se Es 03 fot" pay the fFortmost Con.ideyation" (Senate MG car t 
- 


= 
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No. 748, 89th Congress, lst Session, page 13), 

Given this clear Congressional mandate tc 
law liberally and humanely to reunite tamilies, and 
its past liberal interpretation of the legitimacy statutes of 
Panama, Yugoslavia, Hungary and poland, the hostile, strained and 
restrictive intezpretation of the legitimacy statute of China by 
the Board is an irrational and inexplicable departure f 
lished standards of the type denounced by Judge Edelstein as 
"overzealous" and “consistently wrong" (Andrade v Esperdy, 270 
f. eupp. 326, atpage 520) 2 

The Court should direct that the petition be granted on 


the ground that under the applicable Chinese law the beneficiary 


is the legitimate son of the petitioner. * 


* New York General Construction Law §59, added in 1925, provides 
that “child born out of wedlock" shall thereafter be used in 
local legislation or public or judicia) proceedings in place of 
bastard" or "illegitimate child". See generally Schatkin, 
"Disnuted Paternity Proceedings" (3rd ed. 1953) on the situation 
of the natural child (pp. 3-44), 
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Bes 


{; The statutory denial of benefits to a resident alien natural 

father which are granted to the natural mother is unconstitutional .* 
i i 
i 
} 


Section 203(a) (2) of the 1952 Act grants a second pre- 
rf ference to immigrant quota visas to unmarried sons and daughters 
‘ of alien residents. 
In the ordinary meaning of the statutory words Kim Kok Lau 
4 ads the “unmarried son" of petitioner. Thus on the face of the 
j;) Statute tnis Court could order grant of the petition on that 
i} Qgrovnd. But the Immigration Service and the Board of Immigration 
Appeals, with judicial approval at least in respect of adopted 
sons and daughters not here involved (Nazanero v Attorney General 
Siz i 2936 C.A.D.C.)), have taken the view that the parent - son 
relationship must fit within the definitions of parent - child in 
§101(b) (2) which include subdivision (D) restricting to the 
| matural mother petitions for children born out of wedlock. 
Two recent lines of Supreme Court decisions require judi- 


cial condemnation of the statutory provision which provides for 


* After this brief was drafted on this question of first impression 
a three Judge District Court for the Eastern District of New York 
decided that the statutory discrimination is constitutional, 
Fiallo v Levi 74 C 1083, decided November 28, 1975. The Opinion 


~ £ 


f the Court and the dissenting opinion are discussed below pe 29. 
i after tirst discussing the applicable u,Ss, Supreme Court decisions 
relied on in part in the dissenting opinion in Fiallo. 


i -~22- 
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approval of the petition of a natural mother for preference status 
of a son or daughter born out of wedlock but excludes approval of 
such a petition by a natural father of such a son or daughter 

In Weinberger v Wiesenfeld 420 US 636 (decided March 19, 1975) 


the Court held unconstitutional the statutory denial of social 


security benefits to a widower of an insured or covered individual, 
his wite a school teacher, who died in child birth, which arx-« 
given to a widow of a covered individual The widower applied 


for and received monthly benefits for the surviving child but was 


advised that the statute did not give a widower the benefits given 


uh 


. to a widow. The Court‘s opinion (Brennan, J.) states that the 
gender-based discrimination is irrational in a statute designed 
to allow the surviving parent to remain at home to care for 
child. The two concurring Opinions (Powell and Rennquist., J.J.) 
agreed. There was no dissent. 

In FrQntiero v Richardson 411 US 677 (1973) the Coiirt 


held unconstitutional a statutory provision denying to 4 military 
servicewoman a]ilowances tor a husband given to a serviceman fut 
his wite as a dependent without proof of actual dependency. 


Plaintiff, a lieutenant in the Air Force sought housing and 


medical benefits for her husband, which were denied. Mr, Justice 


Brennan's opinion (Douglas, White and Marshall) states that 


«=23= 


classifications based on sex "are inherently suspect and must 
thereiore be subjected to close judicial scrutiny". No acceptable 
justitication of the discrimination was submitted by the Govern- 
ments 
Justice Stewart concurred separately on the basis of the 
Court's unanimous decision in Reed v Reed 404 US 71 and Justice 
Powell (the Chiet Justice and Justice Blackmun) concurred separately 
of Reed but refused to accept the view that sex, like 
LS an inherently suspect classification. Mr. Justice 


Rehnguist dissented for the reasons statei in the District Court's 


epinion, 341 FSup 201, 


unanimous Court held unconstitutional a provision of the 
-robate Code that "males must be preferred to females" in 
appointing an administrator of an estate from the classes of 
is mother and father and the 
gr a deceased adopted son was chosen over the mother living upart 
from the father. The Court stituted there was no justification for 
Nination based on sex. 
In addition to these recent decisions condemning statutory 


discrimination in favor of one parent or Spouse over the other in 


conterring governmental benefits there is un additional line of 


decisions rejecting discrimination against illegitimate children 
fi Jimenez v Weinberger 417 US 628(1974) the Court {Burger 
J, tor eight members of the Court)held unconstitutional as 
equal protection the Social Security Act proevieiens 
illegitimate children to share with legitimac 
benefits based on disability of a parent but 
jitimate children born after the disability and therefore 
acknowledged or affirmed through evidence of domicil or 
before disability. Apparently the discrimination was an effort 


to prevent spurious claims. But the Court pointed out that the 
the 


potential for spurivus claims was as great with respect to 

Subclass of illegitimate children granted benefits as those denied 
5: ©". ..-hence to deny one subclass benefits presumptively 

available tu the other denies the former the equal protecti 

the laws guaranteed by the due process provision of the Fifth 

Amendment." The Court remanded the case to allow the excluded 

children an opportunity to establish their relationship as children. 
Ay MEUCE Yo Behpe: Cesuaity & Butety ics, 406 ve 164 (1572) 

the Court held uncotstitutional the LouiSlana stac.ute which, 

all the workman's compensation of a father who died us a result 


of injuries suffered in employment to his legitimate minor children 


and excluded his unacknowledged two minor illegitimate Children, 


one born posthumously. The Court concluded that the “Equal 


Protection Clause does enable us 


to strike down discriminatory 


laws relating to status of birth where - as in 


classification is 


Compelling or Otherwise. ‘| The: Court 


in 


Louisiana statute barring an illegitimate child 


an 


mother, but not him a hearing before removing a child from 


yustified by no legitimate state interest, 


relied On 1ts prior cecisi6en 
Levy v Louisiana 391 US 68(1968) holding unconstitutionai a 
from recovery for 


wrongful déath of a mother. 


ent 


Stanley v Illinois 405 US 645(1971) is another pertin 


h statute was held to deny equal protectio 


iia 
unwed father by granting other parents, including an unwed 


his 


Clips c OOM 


pei g 


vex 


But 


out 


father and son or daughter . 


quest ironed 


The application of these cases to the present situation 


which the statute grants a benefit to an unwed mother but not 


unwed father is evident, ‘The natural mother can petition 


have her son or daughter granted a preference status so that 


immigrant visa may be obtained and the parent. and son or dc 


Ga ug! i 
be ceunited in the United States - a benefit of no small value, 


the natural father is categorically denied that benefit with- 


even questioning the fact of the biological relationship of 


The biological relationship is not 


here and yet the statute commands Genial of the father's 
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petition for u son if not deemed “legitimate”, Refusal to 
nize the relationship of natural father and son, or permit 
Leythe relationship is questioned, establishes a conclusive 
Sumption which denies both due process and equal protec 
these cited authorities’. 

The Government might sugyest here, as it did unsucec 


SSG liuLiiyv 


in Jiminez Supra, that the statutory discrimination is justified 
by the governmental interest in avoiding spurious claims of 

.centnood by alleged fathers. But women equally might make such 
Spurious claims, The Government properly guards against false 
claims by requiring proof of the relationship in those cases where 
there is any question about it including significantly support of 
the minor child by the alleged parent and other facts. That proof 
may be sequired whether the alleged parent is mother or father. 
But the requirement of proof in proper cases is no reason to deny 
a putative father the opportunity to present proof by a statutory 
provision in effect denying the inescapable biological fact that 
illegitimate children have fathers as well as mothers. 

The ansolute Har of a pelition ly a natural feather is col 

jJustitied by the argument that fatherhuod is more difficult to 
prove than motherhood because of the mother's more obvious physi- 


cal relationship to the child during pregnancy. But in order to 


establish the father's responsibility for support the science 


? 
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of serology and the law of affiliation have been vigorously 
developed. The courts generally recognize that fatherhood may 
be established for this purpose,* Equally the natural father's 
rights as well as his responsibilities should be protected. 
stanley v Illinois supra. Applicable constitutional law nas 
developed beyond the point where it can any longer be said tha 
rights of all natural fathers may be denied Simply because of 
of proof of fatherhood in some cases. 
ELom birth 
PEOOT ‘Of facherhood. 


ft is submitted that the statutory provisions denying 


petitioner natural father the benefit granted to a natural mother 


is unconstitutional and the requested preference status should he 


G Laiyced 


fhe Family Court has exelusive origin 


rsh paternity. amily Court Act Sections if... Section 
»32 provides for blood grouping tests. The uniform Support of 
Dependents Act, a nat? onwide system of enforcing Support of depen- 
dent children, is contained in Chapter 3A of the Domestic Relations 
Law 9630-4 3. Trent v Lhoru. 97 Mise 2d 362,292 N.y.s. 25524 (1968) 


-~ 


On November 28, 1975 after the above brief was drafted, 
a three Judge District Court for the Eastern District of New 
York in Fialhlo et al v Levi et al decided that the statutory 
discrimination against alien resident fathers of children 
abroad bora out of wedlock is constitutional. In the Court's 
Opinion _(MoorevweGuy = Bramwell, D.J, concurring) (1) the problem 
of proof and sham claims justifies exclusion of natural fathers 
from the parent ~ child relationship; (2) Congress could 
reasonably decide, on balance, that unwed fathers would not have 
the relationship with their natural children warranting including 
them in the statutory family reunion policy and (3). that a 
parent's privilege of bringing a child to reside with him here 
is a statutory privilege not constitutionally protected. 

The dissenting opinion (Weinstein, J.) points out 
(1) that excluding natural fathers but not natural mothers is 
not rationally related to excluding sham claims (Jiminez v Weinr- 


berger supra); and (2) that this discrimination, as much as a 


provision excluding immigration of all black aliens, is a suspect 


discrimination based on sex not Supported by an overriding governi- 
ment necessity and is unconstitutional. It is submitted that the 
power of Congress to regulate immigration, like all its other 


powers, 18 subject to the due process and equal protection 


requirements of the due process clause of the Fifth Amendmen«. 


2955 


This constitutional responsibility is not avoided by the 
circumstance that the unmarried son affected by this discrimi- 
nation 1s an alien abroad without constitutional rights. The 
constitutional right being asserted is that of the resident 
alien father to have his unmarried son join him in the United 


States under laws equally applied and without discrimination 


based on sex. 


Conclusion 
vudgment should be granted in favor of plaintiff that 


his petition for a preference visa status for his natural son 


should he approved on the ground (I) the son is legitimate or, 


in the aiternative (II) that equal protection of the law requires' 
that the natural father be given the same statutory henefit of 
a preference visa status which is given to a natural mother. 
Respectfully submitted, 
Eaward J. Ennis 
8 West 40 Street 


New York, New York 10018 
594-6780 


Benjamin Gim 

217 Park Row 

New York, New York 10038 
BE 3-1088 


December 11, 1975 Attorneys for Plaintiff 
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This memorandum is eubai zed in eppositien 
to plaintiff's metien herein. it further supplements che 
nemerandum in suppert ef the Government's xetien for 


summary judgment, previously filed herein. 


Plaintiff seeks a declaratory judgment against 
the defendant aileging thet error was committed when the 
plaintiff's visa petition beneficiary wae found statutorily 
ineligible for a preferred status under Section 203(a)(2) 
eof the Immigratien and Nationality Act, & U.8.C. $1153(a) (2). 


The Government maintains that the administrative 
decisions below were cerrect and that the visa petitien 
Beneficiary is statutorily ineligible fer the requested 
preference. The Gevernment opposes the plaintiff's metion, 
and respectfully requests that the action be dismissed 
rather than remanded fer a determination as te the ectual 
existence ef the claimed familial ielatienship. Because 
the administrative petition below was denied sOlely on the 
besis ef statutery eligibility this required factual 
determination has never been reached by the Immigration 


and Matura@lizatien Service or the Beard of Inmmigratien Appeals. 


@tien and tionality Act 


lat © the 88 ef iens e Restrictive in 


The plaintiff argues that the decision of che 
Board of Immigration Appeals denying the requested preference 
status is contrary to the general policy of the Immigration 
and Mationality Act (the “Act"} which enceurages reunifice- 
tion of certain family relationships in immigration pro- 
ceedings. With respect te the immigratien preceedings 
invelved in this actien the plaintiff has overstated this 
argument. Certainly the pelicy behind the statutory 
enactment of the various immigration previsions was 
benevelent in nature, however, the specific statutery 
prov.siens relating to the admissien ef various ciaesses 
of preepective immigrants are clearly and unambiguous] y 
restrictive in nature. For example, Section 101(b) (1) 


of the Act specifies a limited class of fasilial rela- 


tionships that will previde the basis upon which a 
preference status fer admissien te the United States will 


be granted by the Atterney General. 


Further, recognizing the restrictive nature 
of the immigration lawe the Ceurts have consistently 
upheld the right ef the Attorney General, pursuant to his 
Congressionally delegated authority, to apply s “federal 
standard" with respect te the type of familial relation- 
ship which might permit an alien to qualify for entrance 
inte the United States. Ynited states v. Diego, 320 F.2d 
498, 905 (2nd Cir. 1963); see alse, Lutwak et al v. 


United States, 344 U.8, 604 (1953); Mazarene v. Atterney 
General, 512 F.2d 936 (D.C, Cir.), cert. denied 


U.S. (1995). Therefore, despite the benevelent 

policy behind the statutory provisions, including Sectien 
203(a)(2) ef the Act, the plaintiff must demonstrate that 
his elleged adult sen is a relative who qualifies fer the 


preference status under the restrictive previsiens ef 


Section 101(b}(1) of the Act. Vailing to preve this 


qualificatien an alien cannot be granted preferred status 
and must enter the United states witheut preference and 
on &@n equal basis with ether PeOspective immigrants. The 
Bosrd of Iumigratien Appeals properly determined that 

the plaintiff failed to sustain his burden of pre#@f to 
qualify for the requested preference status. Section 291 
of the Act, 8 U.S.C. 51361. 


In view of the restrictive nature of the Act 
the plaintiff's argument, exemplified in his hypethetical 
exauple of the "premiscueus mether" (plaintiff's brief, 
Pp. 12) 18 particularly unpersua@sive. If paternity cannot 
be"legally established" under Article 15 of the Marriage 
Law of the People's Republic of Chins, and if the claimed 
father cannet be compelled to Suppert that child, neither 


that child ner his @lleged father should be @ble te utilize. 


this alleged relationship many years a@@@r che birth ef 
that child te qualify fer an immigratien preference under 
Section 203(a)(2) ef the Act. While Cengrees enacted 
amelierative previsions whereby the same child ceuld ebtain 
benefits frem the natural mether, Secgjien 101(b)(1)q@D) of 
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the Act, it specifically limited these children born out 
Of wedlock and seeking iumigration benefits through their 


fathers to # narrow class. See §101(b)(1)(c) ef the Act. 


5. The Board of [mnigrat ion Appeals Properly Determined 


that the Plaintiff's Alleged son was not @ Child within 
the Meaning gf Section 101(b) (1) of the Act. 


The plaintiff, twenty three years after the 


birth ef his elleged son, now complains that Article 15 
of the Marriage Law Sllegiates him from demonstrating the 
son's legitimacy other than by the submigsien ef certain 
unverified documents which accompanied the filing of his 
administrative petitien. In support ef his pesitien he 
charges that the Beard's decisien evidences a pre-deter- 
mined effert to bar Chinese children, born out of wedlock, 
from ebt@ining @ preferred status under the inmmigratien 
laws. It is submitted that his analysis of past adminis- 
trative decisions is incerrect. In accordance with the 
restrictive nature ef the Act a strict reliance on the 


letter of domiciliary lew has consistently charecterized 


the decisions of the Board of Immigration Appeals, some- 


times to the disadvantage of @ fereign bern child, and 


sometimes to his advantage*. See Peignand v. Immigration 
and Naturalization Service, 440 F.2d 757, 760 (lst Cir. 


1971) (xelating to an anologous provision on the Act); 


Matter of Debie-Pemt, Interim Decision #2000 (decided by 

the B.I.A., August 15, 1969). Comtrary to the plaintiff's 
contention this strict interpretation, and net a predeter- 
mined or biased decision, is evident in the Board's decision 


below. 


The plaintiff aleo charges that ‘t is not 


necessary to leg@ily establish paternity under Article 15 


*Parenthetically, although the administrative decisious 
relating to legitimacy under the domestic laws ef other 
nations are irrelevant te the issue of legitimacy in the 
People's Repudlic ef China, the Beard has consistently 
required some formal documentation relating to legitimatr ion 
in its decisiens. In this respect it should be neted that 
the visa petitien beneficiary has failed te ehtain any fern 
of documentation relating to legitimacy from the government 
of the Peeple's Republic ef China. In addition, the plain- 
tiff has failed to obtain similar efficial documentation, 
e.g., birth eertifieate, which is apparently available frou 
the Peeple's Couxte of that gevernnent. (See attached 
memorandum addrvased to the lesigretion and Naturalization 
Service dated May 1, 1974). 
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of the Marriage Law in order te @btain the benefits of 
Section 203(a)(2) of the Act. In suppert of that inter- 
pretation he relies selely on ene perction of Article 15, 
and exgensively on the writing ef one author as evidence 
thet his analysis of Chinese law is correct. [It is res- 
pectfully submiti3d that neither the language contained 
in the Chinese cede wr the an@lysis of M.I. Meijer, 


& icy in the nese Peeple's lic 


(1971) contradicts the deternination by the Board of 


Inumigration Appwals that paternity must be “legally estab- 
lished" in order that @ visa petitien beneficiary might 
qualify as e« “child” fer inmigratien purposes. Further, 
it is only by such @ censtructioen that the preference 
syetem contained in Sectien 203(@)(2) can be imnaunized 
from the vagaries and whiubicel political change which 
Meijer descrihed ag underlying the Marriage Law of the 


People’s Republic of China. Meijer, supra at 78-82. 


SONGLNB ION 


It is reapectfully submitted that the Board 


was correct in finding that the visa petitien beneficiary 
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was statutorily ineligible fer the requested preferred 
status under Section 101(b)(1) ef the Act and that the 
administrative application should net be remanded te the 


agency for fact findings by the Atterney General as to 


the ectual existence of the alleged familial relatienship. 


The defendant requests that this action be dismissed. 


Dated: Mew Yerk, New York 
Janjry 5, 1975. 


Reppectfully submitted, 


THOMAS J. CAHILL, 

United States Atterney fer the 
Southern District ef Mew York, 
&tterney fer Befendent . 


THOMAS H. : 
Special Assistant United States Atterney, 
Of Ceunsel. 


pees 176 


Mr Reward F. O'Ceonnes ae 
Associace Commissioner MAY 1 epg 
Examine cions 
tinumigration and Naturalization 
Service 
s: Ro pa etree Of -Jus tres 
Wasnaington, D. €. 20536 


Doar ME. O'Connor: 
i feier to your letter of Marca 27, 1974 coraccrsing tee 


ht ow ee 
avallacility of civil Cocuments on the Chinese 
Your Elle nunger CO -264.21—c. 


Mainland, 


PeCOreine to the Latest rey © £SC. Our Ei aison 


a iais 
: Qifiea at Peking (USEG), the Peoole’s Courts at cistrict 
and CLty seCVeGls in tiie Peon ae Republic Of Calna ‘are 


prepared eG isles Snts attesting to Such matters as 

; Pye sarees mus io ee Gee) Sen eee 
of the local eificia al is then authenticated by an offici:) 
Ue be Ve hnee Ge puri On Li aunistiy Gf Porcien 
ESE2tes cas THe PRS er fee Ofeiet sis Sie netro is stl aes 
te Cees Cane re Vv die ACLoGis Lost GsiiG tol) SG S50 
may appiv for tnese documents on behalf of incivridvits <za- 

2 = 
EiGi ny Cleownrre , OF PSrsoisS Gutsica the Pec Oy AT Ce 
GCireccly to the annronriate €istrice ecurt, “A fee ef 
y $2.59 must accounany the reyuest. 
Tne DOPAETIONnE has asked our Linison Office at Pexing 
for acciticnal infor ation ccneerning tae doement: and 
Woh wie Galeton is tere ved. sou viit Le ayes 
ena Appenarx 4, Volume 9 of the Foreign Affairs hanual 
Willi be ar sneed accordingly. 
Sincerely ycurs, 
: vohn R. Diggins, Jr. 
Director 
Visa Office 
a 


ceScully 


NJIXkrieg 


Ps 


€ amend 9 PAM Appendix B - China Republic c2 Taiwan 
end add section for Cina, roopic’s Renubliec. 


On back up 


1 ives aie ene ree Ge 
and .enG new entry at top lisit hand corner Of 2L 75¢6 


as follows: 


t 2 Ne he eel on wens ne} =~ d- ~ > ~ S + = are —— 4 —s “Ary 
Vien Caine (taiwan) ae ene of first rignt hana paragraph 
2 = ~, me = Paes ttc ’ ; fom] = Ss wade te 2 2 

“Ol-TS ene VWOrGs “See tote 2" and insert "see China 

+ = = > Sr ee ae OU : 

Peoul2s Republict. 


vieodineiy, Le) 
= -£ 


Puslic of (Taiwan) 
top left hand corer make entry 


C 
ving intformaticn on the reverse back 


it, POODIS"’sS Resublic of 

POLICE RECORD: UNAVAILABLE 

PRISON RUCORD: UMAVAILABLE 
prten 


eLLOTARY PECORD: UNAVAILABLE 


Sift, MARRIAGE, DIVORCE £tp DEATIT CERTIFICATES: Available 


~ 


} 
f 
Fin) 
>) 

) 
aS) 
if 


“i People's Courts at district and city 
\ a 


aze prepared CO 2 
fers as. birth, nm 
2 rhe fee is Yuan 5 
ne signature of tne local offi 
¥y on Oficial cf the Consular 
histry of Foreign Affairs. 
NOWIS: Bocuments may be applied ror by persons residing 
iio NG PRC Gr by OF On Coralie of aQividcuels residing 
CP La Cnet a rPorsonsS resicdine BE noe, PLC wav welte 


zs a aT pes as rm ey 5 ro <€ 
Cirorctiy to the aoprocriate Gistrict ure. Ine 1e¢ 
aOULG accompany wie original reauest. 

Pensions Who have not resi@oe@ in the PRC Since ee 


c 4 
lay encounter Sete iouley in - obtay 
se Fest oo 


thoy Nave Clic SL tha PRC. Wnaile 


1 3 OF a 
Yi autnoritics have indicatcé that co Sits are 
woilisie for any time period, they have noted that 
w9cu ants will be issuod based on investigation and 
eVvVidoenes available at the tira of application. 
Cone plas Offi cet ay hit slserstiey ma" “ale inte cctcifer— 
Ck SiG aVvallebliiity Of nere GGssiy Giutaincd secondary 
WLU NGS, 6 Well ag faa prmsi clang. oF 22 Cer 4511) 65) : 
it, “tpplicant claims ne Gas been 
ua re 


oC#,VOrMSenloss:ijm 2/13/75 


UNITED STATES DISTRICT COURT 
SOUTHBRN DISTRICT OF NEW YORK 


CHIN LAU, 
Plaintiff 75 Civ. 1237 


-Vve 


MAURICE F. KILEY, District Director 
or the New York District, 
immigration and Naturalization 
Service, United States Department 


of Justice, 
Defendant 

Bi eee ce eee MOD cr one ee 
REPLY BRIEF 


i. Defendant misconceives plaintiff's position con- 


cerning the logal status of his out of weZlock son. He does 


not claim, as defendant asserts (Gov't. Br. p. 31), that his 


son was “legitimated” under 8 U.S.C. Section 1101 (b) (1) (c). 


Rather, it is clearly and unambiguously stated in the first 


point of plaintiff's brief (p- 8) that under Article 15 of 
the Marriace Law of the People's Republic of China the 


beneficiary wes his “legitimate son at birth". Being legi- 


timate at birth the beneficiary is a “legitimate child” under 


Subsection (1) of @:U.8.C. Section 1101 (b) (1) because the 
status of being legitimate at pirth ig 
l 


determined by the 


“w Of the place of the child's birth (Matter Of Kwan, 13 


I & N Dec. 302, 305). 

Article 15 of the Chinese Marriage Law does not provide 
for any procedure similar to the Western-type of legitima- 
tion proceedings. Such a procedure is plainly not necessary 
because the equality of status of out of wedlock children 
with that of in wedlock children is clearly and uncondition- 
ally mandated by the statute's first paragraph and both are 
legitimate at biii\ (Meijer, Marriage Law and Policy in the. 
Chinese People's Republic, pages 73, 208, 227). : 

The Library of Congress opinion authored by Mr. Hsia 
daced August 7, 1975, despite some imprecise language be- 
traying a confusion between the question of legitimacy at 
birth and subsequent legitimacy through a leyal process of 
legitimation, upholds rather than rebuts plaintiff's con- 
tention that the beneficiary is a legitimate son at birth. 

Answering government counsel's misstated issue con-~ 
cerning the procedure “to legitimate a child", Mr. Hsia 


states that he was unable to find any defined procedure 


either for "establishment of paternity" or for “legitimation?. 


{ 


He affirms that the "rights of children born in and out of 
wedlock are identical" and concludes that the status of a 


legitimated child" as a halfway house between illegitimacy 


ee eno eee a +. — 


| 


! 


and the status of a legitimate child born in wedlock 
probably would not exist” in the People's Republic of China. 
Purther confirmation that no legitimation proceedings 
are required for out of wedlock children in China due to 
the fact that Article 15 unconditionally gzants them the 
status of a legitimate child at birth is found in Mr. Hsia’s 
responses (page 3) to the Governwent's question as to 
whether there were any “discrepancies” between the rights 
of a child born in and out cf wedlock. Concluding there 
was no discrepancy, Mr. Hsia says their status of “absolute 
equality contained in the 1950 Marriage Law must be taken 
quite literally." With respect to the ve-y vital question 
of rights of inheritance between in snd out of wedlock 
children, Mr. Hsia is of the opinion that "the right of a 
child born out of wedlock to be an heir is so identical to 
the right of a child born in wedlock that consideration by 
the court is unnecessary. In other words, the identity of 
the rights of these two types of children is such that it is 
apparently not subject to question or qualification by the 


court." He concluded unequivocally that other sources 


“affirmed the identity of the rights of children born in 


end out cf wedlock" .* 

2. In an attempt to justify the glaringly disparate 
liberal treatment accorded by the Board of Immigration 
Appeals to out of wedlock children coming from other 
countries and the unwarranted illibera) treatment of 
Chinese children, the government cleims such action is 


necessary on the grounds that China is a coumtry which 


issues no contemporaneous birth certificates, whereas other | 


countries have birth certificates which allow for some 


identity of paternity. One example cited was Matter of K- J 


5 I & N 73, which defendant claims paternity was acknowledgad 
On a certificate of birth and baptism. Tre government 
neglects to mention that this case involved the child born 
without a contemporaneous certificate of birth. The cer- 
tificate of birth was based on a baptismal certificate 


obtained by the father issued some 9 years after the birth 


eae. ee 


“The litmus test of the total equality in legal status be- | 
tween in and out of wedlock children is whether they are 
equally treated in matters of anhericance. Prior to Jimenez | 
Vs Weinberger, 417 U.S. 628 (1974) and weber Vv. Aetna Casual, 
Ey and gurety Company, 406 U.s. 164 (1972), the Supreme Cour 
by @ bare majority of 5-4 in Labine vs Vincent, 402 u.s. 990) 
(1971) upheld a Louisiana statute denying illegitimate childs 
ren the benefit: of intestate succession to Property which | 
was available tc legitimate children. 


Be gee 


of the child, Moreover, at the time of the child's birth, 


the Polish law did not equalize the status of an in wedlock 


and out of wedlock child and the prescribed acknowledgment 


Of paternity required by the subsequent Polieh statute was 


noc complied with, but, nevertheless, che Board liberally 


construed the statute retroactively in favor of the peti- 


tioning father. The government makes no effort to explain 


the favorable treatment accorded to Out of wedlock Panamanian 


children in the Matter of Sinclair, 13 I & N Dec. 613, 614 


and the unfavorable treatment<-of Chinese children of the 


Seme category when the law of both countries granting 


equality between in and out Of wedlock ch.ldren are sub- 


stantially similar, 


3. Whenever a particular fuling of the Immigration 


Service is questioned, the government invariably asserts 


in defenge that such ruling is justified in Order to prevent 


fraud and to avoid an intolerable burden on the administra- 


tion of the immigration laws. Chis argument was character- 


ized in Lee Fook 


Chuay v. Immigration and Naturalization 


Service, 439 F. 24 244 (C.A. 9, 1971) as “a Specter of 


possible ‘horriblesg' " (at page 249) and a position which 


was “possibly less than tenable and certainly less than 
candid" (at page 251). 

The fact that China ie a country with no birth cer- 
cificates does not mean that the government is without any 
means for detecting spurious cleiss of filiation.* First, 
che burden of proving filiation is on the petitioner (Mattex 
of sxantigen, 11 I & N Dec. 493 (B.I.A. 1966). Secondly, | 
another adequate safeguard against fraud is in requiring 


vroot of relationship in the form of pedigree affidavits, 


dicod tests, together with ‘ndisputable documentary evidence, 


«S submitted in this case, establishing relationship such 

#s old family album photographs, proof of support, old 
ietters, etc. (Matter of Chin, Interim Dec. 2151). A claim 
of "administrative convenience" is a transpereatly insvffi- | 
cient basis for a palpably erroneous misreading of the law, 
especially when “invidious discrimination resuits" (dis~ 


senting opinion of Judge Weinstein in Fiallo v. Levi, at al. 


(Nove 1975)). 
Ne | 
* Other countries as well as China, whici do not issue birth) 
cortificates include Afghanistan, Albania, Burma, Iran, Trac! 
(prior to 1921), Nepal, Oman, and Saudi Arabia. In such 
cases American Cnsuls are instructed to accept substitute 


evidence. See Appendix B, PART ZY FOREIGN AFFAIRS MANUAL. 


4. Finally, it is difficult to conceive how the 
first paragraph of Article 15 could be more explicit in 
unconditionally granting legitimate at birth status to out 
of wedlock children. A similar provision in the Panamanian 
Law in Matter of Sinclair was held by the Board to have 
“abolished the old distinctions between legitimacy and 
illegitimacy by providing for equal treatment of all 
children" as to render them “legitimate” children under the | 
immigration law. | 

The second paragraph concerning “establishment of 
paternity" was inserted not to qualify or diminish any 


rights of an out of wedlock child, but, on the contrary, 


t2 cive him additional protection in the form of a paternity 


suit against hie father for Support and maintenance, (Weijen, 
page 208). The labored, artificial and distorted reading 
of this second paragraph by the Board for the purpose of 
devising some vague, formless and undescribed Aesopian 
procedure of letitimation which - by its very lack of 
specificity - is impossible of complganee, invites a | 
Suspicion that it was motivated by invidious Siecrinination.| 
The overriding purpose of Article 15 was to remove the un- 


fair stigma of illegitimacy and the loss of rights from an | 


ouc of wedlock child and to prohibit discrimination between 


children based on the lack of Marriage of their parents as 


Lo 


such children “are not responsible for the mistakes of 
tneis parents" (Meijer, page 208)* and it should be so 


roud as to confirm legitimate status on the beneficiary’. 


~ 


Respectfully submitted, 


BENJAMIN CIM 

217 Park Row 

New York, New York 10038 
(212) 233-1088/1089 


Tiare 


* Compassion for out of wedlock children is by no means 
confined to socialist countries. In Weber Vs Aetna Cag, 
Surety Co., 406 U.S. 164 Justice Powell on page 175 said; 
“imposing disabilities on the illegitimate child is con- 
trary to the basic concept of our system that legal burdens 
should bear some relationship to ing@ividual responsibility 
or wrong doing. Obviouely, no child is responsible for 

his birth and penalizing the illegitimate child is an in- 
effectual - as well as an unjust ~ way of deterring the 
parent." 


NITED STATES DISTRICT CouRT 
OUTHERN DISTRICT OF NEW YORK 


— a “* 
pT ee” 


CHIN LAU, 


Plaintiff, 73 Civ. 1237-LFH 


~against- OPINION 


MAURICE F. KILEY, District 
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MacMAHON, District Judge. 


Defendant moves, and plaintiff cross-moves, for 


Summary judgment, pursuant to Rule 56, Ped. hi Civil., in 
this action for a declaratory judgment. the facts. nar- 
rated below have been Stipulated. The action is, there- 
fore, ripe for summary judgment. 


: 1 
Plaintiff, Chin Lau, filed’ a petition with the 


New York district director of the Immigration and Natu- 
ralization Service ("INS"), pursuant to Section 204 of 
2 
the Immigration and Nationality Act (the "Act"), for 
a visa granting a preference status to Kin Kok Lau, as 
his allesed unmarried son, under Section 203 (a) (2) of 
3 
BEE. 

The petition alleged that, while residing in 
China, Chin Lau cohabited with, but never married, a 
woman named Chung Dung You. Allegediv, Kin Kok Lau was 
born from this relationship on June nD, 1952). in Hoksan, 
Kwongtung, People's Republic of China. Plaintiff 
Mitted evidence to INS to substantiate his clain that 
Kin Kok Lau is entitled to a visa preference as his un- 


married son. 


\ 


fhe district director denied the petition on 


February 28, 1974 on the ground that Kin Kok Lau was 


Statutorily ineligible for a preference because he was 


dllegitimate at birth and was never legitimated there- 


after. 


Plaintiff appealed to the Board of Immigration 
Appeals (the "Board"). The Board dismissed the appeal 


on October 23, 1974, holding that: 


(1) in order to qualify as a "son" for pref- 
erence under Section 203(a) (2) of the Act, the benefi- 
Clary of the visa petition must once have qualified as 
a "child" of petitioner under Section 101 {b) (1) of the 
ne ahd that the burden of establishing the existence 


of that relationship rests upon petitioner; 


(2) there was no evidence to indicate that the 
paternity cf Kin Kok Lau was ever "legally established" 
under Article 15 of the Marriage Law of the People's 
Republic of China and that, therefore, he was not the 
legitimate or legitimated son of petitioner under the 


law of the child's domicile; and 


(3) in the absence of such evidence, Kin Kok 


Lau did not qualify for a preference under Section 


203 (a) (2) Of the Act; 


Plaintiff now seeks a declaratory judgment that 
the Board erred an 4 matter of law in denying plaintiff's 
petition. In the alternative, plaintiff claims that Sec-~ 
tien 101(5) (1) (D) Gf the eae? violates the equal protec- 
tion guarantee of the Fifth Amendment in that it permits 
an illegitimate child to obtain a visa preference through 


his relationship to his natural mother, but not through 


his relationship to his natural father. 


Section 203(a) (2) of the Act grants a prefer- 
ence status to the "unmarried sons or unmarried daughters 


of an alien lawfully admitted for permanent residence." 


Such a preference gives the beneficiary a pr_ority for 


consideration by a United States Consulate for the is- 
suance of an immigrant visa ahead of other similarly 


Situated aliens. 


In order to qualify for a preference as a 


‘ii 


son" under Section 203(a) (2), the beneficiary must 


have once gqualificd as the “child” of the petitioner 
6 . 
as defined in Section 101 (b) (1), which provides, in 


pertinent part: 


"The term 'child' means an un- 
Married person under twenty-one 
years of age who is-- 


(A) a legitimate child; or 


* <. * 


(C) a child legitimated under 
the law of the child's residence 
“Or domicilé , ... if such leqsti-= 

mation takes place before the 
child reaches the age of eighteen 
years and the child is in the le- 
gal custody of the legitimating 
parent or parents at the time of 
such legitimation. 


(D}) an illegitimate child, by, 
through whom, or on whose behalf 
a status, privilege, or benefit 
is sought by virtue of the rela- 
tionship of the child to its na- 
tural mother. " 


Determination of an individual's legitimacy 


illegitimacy is governed by the applicable law at the 
7 


time and place of his birth. The pertinent law here 
is Article 15 of the Marriage Law of the People's Re- 


public of China, which provides: 


"Children born out of wedlock 
enjoy the same rights as children 
born in lawful wedlock. No per- 
son is allowed to harm them or 
discriminate against them. 


Where the paternity of a child 
born out of wedlock is legally 


established by the mother of 
the child or by other witnesses 
Or material evidence, the iden- 
tified father must bear the 
whole or part of the cost of 
maintenance and education of 
the child until the age of 
eighteen. 


With the consent of the 
mother, the natural father may 
have custody of the child. 


With regard to the mainten- 
ance of a child born out of 
wedlock, if its mother mar- 
ries, the provisions of Ar- 
ticle 22 apply."8 
The Board found that Kin Kok Lau's paternity 


Was never "legally established," in accordance with the 


second paragraph of icle 15, and, therefore, 


not be petitioner's legqitima The Board, 


fore, never reached the question of whether plain 


Was- i fact Kin Kok father. 


Plaintiff contenc all children born in 
China are considered "legitimate" because all have the 
same right: and obligations under the first paragraph 
of Artiele: 15. 

We deal here with a legal system substan- 


: 
tially different from our own. Many, if not most, 


legal disputes are handled not in an adversary procced-" 
ing, with attorneys and judges, but by negotiation in 
village tribunals or local committees. Decisions are 
not published in any reporting system, and few outsiders 
have been permitted to observe any legal proceeding. 


Thus, we are largely operating in the dark in attemp- 


\ 


ting to construe Article 15. 


M. J. Meijer, in his book, "Marriage Law and 
10 
Policy in the Chinese People's Republic," states that: 


"Article 15 provides exp:tessly 
that illegitimate chilé:en 
shall enjoy the same rights 
as those born in wedlock, 
which means that they have 
the right to be brought up 
and educated and the right 
to inherit from both par- 
ents, plus, -of course, the 
corresponding duty to sup- 
port the parents."11l 


Plaintiff asserts that Kin Kok Lau is consid- 
ered legitimate under Chinese law because, with respect 


to Chin Lau, he has ali rights of a child born in weda- 


lock. 


According to Meijer, the second paragraph of 


Article 15 retains "the institution of the paternity 


LZ 
suit in [the] case of illegitimate chiléren." The 


Board seized upon this provision, holding that, since 
plaintiff was never subjected to such a suit, his pa- 


ternity was never "legally established." 


The Board took the same position in Matter 
of Lo, Interim Decision #2209 (June 6, 1973), on sub- 
stantially the same facts. There, however, the Board 


added: 


"[W]e do not reach the guestion 
of whether legally establishing 
paternity pursuant to Article 15 
is tantamount to legitimation 
for immigration purposes. ..." 


Thus, the Board itself recognizes that there may be a 


difference between establishing paternity under the 


second paragraph of Article 


rh 


9 and the legitimation o 
2 
~ 


a child born out of wedlock. 


In our view, the second paragraph of Article 
15 retains a paternity suit, which will be used, as in 
this country, only when the putative father denies the 


relationship. The Roard erred, therefore, in finding 


that such a procedure is necessary to determine the 


legitimacy of a child born out of wedlock. 


We do not, however, accept plaintiff's posi- 
tion that the first paragraph of Article 15 makes all 
Children legitimate for immigration purposes. We note 
that Chinese law still draws at least a semantic dis- 
tinction between "children born out of wedlock" and 
"children born in lawful wedlock." It would have 
been far simpler, if no distinction were intended, to 

14 
Stace thc all children are considered legitimate. 


Apparently, however, there are no provisions in Chi- 


nese law, insofar as we have been informed, prescrib- 


"legitimation" of children born 


out of wedlock. 


We are thus confronted with an unigue si 
tion, since it appears that the mS "legitimate cl 
and "illegitimate child" are 
of the Chinese legal system. 


therefore, can only be resolved by turning to the 


deryling policy of our immigration laws. 


The reason for the distinction between le- 
gitimate and illegitimate children, created in Sec- 
tion 101 (6) (2) of the Act, is to assure the existence 


of a certain familiar relationship between tie alien 


and United States citizens or lawfu} resident aliens. 


The legislative history of the Act indicates that: 


“Under this system emphasis in 

the selection from among those 

eligible to be immigrants ... 

will be based upon the existence 

of a close family relationship 

to U.S. citizens or lawful resi- ; 
dent aliens regardless of the 

birthplace of the alien. Reuni- 

fication of families is to be 

the foremost consideration. "16 


It is, therefore, obviots that preferences are 
not to be granted unless it is shewn that a familv rela- 
tionship existed. Normally this is done by showing that 
the beneficiary is a legitimate or legitimated child. 
However, in the present context, where those terms are 


meaningless, it is disingenuous to insist on such a show- 


ing. Rather, it is sufficient if a petitioner is able 


to prove the existence of the requisite family relation- 


4c 


ship as a matter of fact. 


Thus, if Chin Lau is indeed Kin Kok Lau's 
natural father, and if they treated each other as 
father and son, as shown by creditable evidence of 
whatever facts INS deems material, including, for ex- 


ample, that they lived together in the same household 


=16- 
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for a substantial period of time and that Chin Lau con- 
tributed to Kin Kok Lau's upbringing, then there is no 


valid reason why the desired preference should be denied. 


It is not our function to determine whether 
Plaintiff and Kin Kok Lau ever stood in the relation- 
ship of parent and child. Nor do we specify the kind 
Or amount of evidence which plaintiff must produce to 
establish his claim. The determination of the stand- 
ards of proof and sufficiency of the evidence to estab- 
lish the reguisite relationship is properly the func- 
tion of INS, and we, therefore, remand this matter to 
INS for further OT OE 

In light of the foregoing, it is urnecessary 


to pass upon plaintiff's constitutional claim. 


Before closing, we wish to compliment both 
counsel for their extraordinarily able and lawyer-like 
presentation of this case. Their arguments were con- 
cise, cogent, well-written, and well-researchcad. 
exemplary work is all too rare in this court and has 
been of great assistance to us in dcciding this elusive 


problen. 


Accordingly, defendant's motion for summary 


judgment is denied. Plaintiff's cross-motion for sum- 


Mary judgment is granted to the extent that we direct 


that this matter be remanded to the Board for reconsid- 


eration of plaintiff's petition in accordance with the 


7 
© 


foregoing cpinion. 


Dated: 


Submit judgment within ten (10) days. 


New York, N. Y. 


March 25, 1976 


Wi, /) 
Loy LEV Mele 


“iS oy D F. MachAHON 


iG SPATS 


United States District Judge 
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FOOTNOTES 


Chin Lau, a male native and citizen of China, re- 
Siding in New York, first entered the United States 
as a lawful permanent resident alien on May 19, 1966. 


8 U.S.C. § 1154. 


S U.S.C. 1153 (a) (2). this section provides: 
“Visas shall next be made available . . . to qual- 
ified immigrants who are the spouses, unmarried 
sons cr unmarried daughters of an alien lawfully 
admitted for permanent residence." 


8 U.S.C. § 1101 (b) (1). 
8 U.S.C. § 1191(b) (1) (Dp). 


Matter of Cohen, Interim Decision #2255 (Board 


_—_- - SS 


Immigration Appeals, Jan. 8, 1974). 


Matter of Kwan, 13 I. & N 302, 365 (Board 
Immigration Appeals, 1969). 


Foreign Language Press, Peking (1971). Article 
22 provides that, if a Givorced woman remarries and 
her new husband contributes toward the maintenance 
of her children, the father may reduce his contri- 
butions by a like amount. 


See Fitzhugh, Red China 'Law' a Test for U.S. 


pawyers, N.Y.L.d., dan, 29, 1976, pe TL, cor, 2s 
and Jan. 30, 1976, Deo, CGL,.-2, 


2U0 


Hong Kong University Press (1971), p. 73. 


Mr. Meijer is somewhat inaccurate in that he re- 
ters to “illegitimate children," rather than "chil- 
dren born out of wedlock," as they are called in 
Article 15. This is not a case of semantic hair- 
splitting, since it is possible that an out-of-wed- 
lock child could be considered legitimate. In fact, 

that is the very question to which we must address 
"ourseives in this case. 


Mereae age Law and AEE in the chinese. Peovle' 
ne 


S 
08. 


This distinction between establishing paternity 
and legitimation is not forcign to cur laws. For 
example, in New York, a "paternity suit" relatcs 
to supp ar and maintenance right S Gf a child. 
Domestic elations Law § 33 (Mok inney 1964). 
re) ee ws eccurs ky a wholly dié ferent process, 
namely, the marriage of the mother and father. 


Domestic Relations Law § 24 (McKinney 1964). 


S66, €.0., Matter of & N. Dec. 
520 (Board of Timm igration Appeals where 

Board stated that, since Hungarian law had disvyc 

altogether with the terms "born in wedlock" and 

out of wedlock," “there are no legitimate or ille- 
gitimate chil cren in Hungary any more, only children 

of equal status, 


Similarly, while the Chinese Marriage Law appar- 
ently bois aig adoption of children, nro forma] 
procedures are Stated. According to Meijer, adop- 
tion requires only an agreement, written or Oral, 
between the natural parents of the child and the 
adopting parents. Marriage Law and Policy in the 
Chinese People's Re ic; euora, #e p. 206. 


ne 
Y 
i 


S. Rep. No. 748, 89th Cong., Ist Sess., U.S. 
Cong. & Admin. News (1965), p. 3332. 


Since the burden is on plaintiff to establish 


Ccde 


the satisfaction of INS, the facts warranting the 


sired preference, the probability of a rash of 
petitions seems minimal. 
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UNITED STATES DISTRICT COURT 
s 


Plaintiff SUMMARY JUDGMENI 


75 Civ. 1237 (LEM) 
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MAURICE F. KILEY, District Director 
lof the New York District, 
Immigration and Naturalization 
Service, United States Department 


\o£f Justice, 


gee ee ee ee ee ee Y 


Defendant 


This cause came on to be heard before the Court on 


|Defendant's motion for summary judgment and plaintiff's cross 
! 


|; motion fox summary judgment, both parties appearing by counsel, 


ae the opinion of the Court dated March 25,1976 having 


i 

| been filed, it is hereby 
\ 
1 
\ 
| judgment be and the same hereby is denied, and it is further 
i] 


|| summary judgment is granted to the extent that this matter is 


ordered and Adjudged that Defendant's motion for summary 


Ordered and Adjudged that Plaintiff's cross motion for 


a} 


j:xemanded to the Board of Immigration Appeals for reconsideration 
{ 


| of Plaintiff's petition in accordance with the Court's opinion 


| 
| 
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